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Current Topics. 
The House of Lords List. 


THE list of effective causes for the Kaster sittings of the 
House of Lords is substantial, a fact testifying to the innate 
combativeness of litigants, who, not content with the deter- 
mination of the Court of Appeal, insist upon carrying their 
cases to the ultimate tribunal where they assume the highest 
legal wisdom resides. Of the twenty-three cases in -the list 
eighteen are from the Court of Appeal, three are from the 
Scottish Court of Session, and one from Northern Ireland, 
the latter a somewhat rare occurrence. Prior to the setting 
up of the Irish Free State a goodly number of appeals reached 
the House of Lords from the Irish courts, but these are now 
gone, with the consequence that we are deprived of the 


pleasure of hearing that opulent and rotund style of oratory 


with which we were accustomed in the old days. 


Ambassadors. 

In times of peace and goodwill among the nations no post 
can be more dignified and enviable that that of ambassador, 
representing, as he does, the Sovereign by whom he is 
accredited to the head of the State to which he has been 
sent; but in times of stress such as those we have recently 
experienced the difficulties of the ambassador’s task have 
been severely strained. One who in the past filled a high 
diplomatic post, and, therefore, knew intimately the duties 
and responsibilities attaching to the office of ambassador, in 
enumerating the rights and privileges which long-established 


custom had accorded to those filling the post included that of 


direct access to the head of the State to which he has been 
accredited. Recent events, however, have unhappily shown 
that this prescriptive privilege has sometimes been withheld, 
to the detriment of goodwill and friendly relationship between 
the nations. When these dark days are overpast we may 
hope that the ancient rights and privileges pertaining to the 
office of ambassador will be fully restored. In the old days, 
the profession, like the legal, was the subject of many jests, 
the wittiest of these being Sir Henry Worron’s description 
of an ambassador as “ an honest man sent to lie abroad for 
the good of the commonwealth.” Those of a cynical turn 
have made play with the word of ambiguous import in that 


saying, so prone are some to place the worst construction on 
memorable witticisms, but this view has received no support 
from responsible statesmen of the past or of the present time. 
Lorp MALMEsBuRY, in referring to this matter, said: “it is 
scarcely necessary to say that no occasion, no provocation 
can need, much less justify, a falsehood.” Another dis- 
tinguished authority, Lorp CLARENDON, took the same line, 
saying that “ the special art required is this, to be perfectly 
honest, truthful, and straightforward.” 


Blood Tests. 

Sir ALEXANDER MAXWELL, Permanent Under-Secretary, 
Home Office, emphasised, in the course of evidence given 
before the Select Committee of the House of Lords on the 
Bastardy (Blood Tests) Bill, the negative character of the 
results capable of being achieved. If a blood test showed 
that the man charged might possibly be the father, that was 
no evidence at all. The Home Office, he said, had no evidence 
to show whether, in any considerable proportién of cases, 
the courts now made mistakes. The difficulty of determining 
whether the charge was or was not proved in such cases was 
well known, and any additional evidence which could reduce 
the number of possible mistakes was regarded as valuable, 
but Sir ALEXANDER urged that it would be necessary to devisé 
very stringent precautions to ensure that there was no doubt 
as to the identity of the persons who appeared for the test with 
the parties to the case, and drew attention to the costs of the 
tests which he described as the major difficulty in connection 
with the proposals in the Bill. The measure authorises magis 
trates in proper cases to order payment of the costs of the 
tests out of the public funds and it was stated that the impos 
tion upon local funds of the costs of obtaining medical evidence 
in these cases would be an innovation for which there was 
no precedent in law. The expenditure from public funds 
would have the effect of securing positive results in one-third 
of the small proportion of such cases in which the respondent 
was not the father, and it appeared that the expenditure 
involved would be out of all proportion to the actual results 
which might be achieved. Considerable doubt was expressed 
as to the deterrent effects of the tests upon false charges, and 
the danger of giving the plaintiff the opportunity of 
demanding a test was alluded to. In its present form the 
measure provides that a bench of magistrates may on their 
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own motion and shall, at the request of either party, order an 
applicant for an affiliation order, her child, and the defendant 
to undergo blood tests, but Lorp Merruyr, the promoter, 
indicated that, as originally drafted, the Bill provided that a 
test was only to be made on the motion of the magistrates 
or at the request of the defendant, and he was quite willing 
that the former provision should be reinserted. 


Motoring Offences : Standardisation of Penalties. 

ComMPLAINTS are frequently heard that motoring offences 
of equal gravity are visited throughout the country with 
widely differing penalties. Sir RoLLo GrRanAM-CAMPBELL, 
the chief Metropolitan Magistrate, recently stated that the 
question of fines in motor_ng cases had been discussed at a 
meeting of the Metropolitan Magistrates with a view to 
seeing whether they could arrive at some agreement as to 
the appropriate penalty for a particular type of offence 
where there was no previous record and there were no special 
circumstances. It was found as a result that there was a 
considerable measure of agreement as to the proper basic 
penalty for a particular type of offence. Starting from 
that basic figure, it was said, the actual penalty to be imposed 
would be arrived at by increasing or decreasing the basic 
figure at the magistrate’s discretion to suit the circumstances 
of the case and the means of the offender. The learned 
magistrate emphasised, however, that it was incorrect to 
say that any standard scale of fines for motoring cases had 
been prescribed. The complete discretion of every magistrate 
remained unaffected, and neither he nor anyone else had 
interfered, or could interfere, with that discretion. Every 
case that came into court had to be dealt with on its own 
merits, and the fine imposed must depend upon all the 
circumstances of the particular case. 


Central Advisory Water Committee: Second Report. 
THE second report has recently been published (Cmd. 5986, 
H.M. Stationery Office, price ls. net) of the Central Advisory 
Water Committee which was appointed (@) to advise the 
Government Departments on questions relating to the 
conservation and allocation of water resources ; (6) to advise 
the Government Departments on any questions which may 
be referred by them to the committees with respect to any 
matters arising in connection with the execution of any 
proposed amendment of the enactments relating to water ; 
and (c) to consider the enactments relating to water and to 
make to the Government Departments such representations 
with respect to matters of general concern arising in connection 
with the execution of those enactments and with respect to 
further measures required as the committee think desirable. 
It was announced in the first report, which formed the subject 
of ‘Current Topics” in our issue of 16th July last, 
that a sub-committee which had been appointed by the 
committee to consider proposals for the modernisation of the 
law relating to water supply had made substantial progress 
and was preparing a Bill for the purpose. That sub-committee 
has now drafted the Bill and submitted a report which has 
been endorsed by the committee, and the substantial part of 
the second report consists of this report of the sub-committee, 
together with explanatory notes on the provisions of the draft 
Bill. The details of the measure would not form a suitable 
subject for treatment here, but it may be noted that the 
principal amendment suggested is that, where there is agree- 
ment by all the interests concerned, statutory water under- 
takers, other than local authorities, should be enabled in 
future to obtain new powers by order of the Minister of Health 
instead of by Provisional Orders as at present. The simplifica- 
tion of the existing procedure is considered by the committee 
as very desirable, and it is urged that the various measures 
suggested for the purpose will tend to improve public water 
supplies by reducing the expense and trouble which at present 
has to be incurred before authority for necessary improvements 





can be obtained. “It should be emphasised in this 
connection,” the committee states, “that although the 
amendments we have recommended will provide a more 
economical and much more expeditious method of procedur 
from the point of view of water undertakers, the safeguards 
for local authorities and persons likely to be affected under the 
new procedure are no less adequate than those of the existing 
law, since the proposed powers do not extend to the com 
pulsory acquisition of land or water rights, applications for 
alterations or amalgamation of undertakings can be made 
only if the interested undertakers are in agreement, and, 


finally, the right of appeal to Parliament is preserved if 


opposition by any interested person to an order is not 
withdrawn.’ The committee concludes with the observation 
that it would be in the interests of all who are concerned with 
public water supplies, whether water undertakers or 
consumers, if a Bull for the consolidation and amendment of 
the existing law could be introduced into Parliament at the 
first practical opportunity. 


The Proposed Bill. 


THE sub-committee recalls that about four-fifths of the 
water supplies of England and Wales are afforded by local 
authorities, joint boards and companies acting under powers 
obtained from Parliament in local Acts or Provisional Orders, 
which ordinarily prescribe the works which may be carried 
out, the lands which may be acquired, the sources capable of 
being drawn upon, rates and charges, borrowing powers and, 
in the case of companies, the amount of capital and the 
profits which may be made. Nearly all these Acts and Orders 
incorporate the provisions of the Waterworks Clauses Acts, 

847 and 1863, and include special modifying and extending 
provisions. The remainder of the water supply of the country 
is supplied by local authorities and joint boards under the 
powers contained in the Public Health Act, 1936. The 
provisions of the Acts of 1847 and 1863 incorporated with the 
Act of 1936 were not revised, pending a comprehensive 
examination of the Waterworks Clauses Acts and amending 
local legislation, and the sub-committee’s report is accordingly 
directed in the main to the consolidation and amendment of 
the general statutes affecting water undertakers acting under 
powers derived from Special Acts, although it is recommended 
that certain clauses of the proposed Bill replacing or extending 
sections of the Waterworks Clauses Acts shall be incorporated 
with the Public Health Act, 1936, to replace parts of the 
existing code now incorporated. The distinction is preserved 
between (A) the Acts of 1847 and 1863, which do not come into 
operation in local areas unless they are incorporated with the 
Special Acts of the suppliers in those areas, and (B) Acts which 
are in force without the necessity of such incorporation, 
because it is thought that some of the provisions of the Acts 
in the former category might not be applicable to every 
undertaking, or should not be brought into operation until the 
undertakers have had sufficient opportunity of reviewing the 
financial and other circumstances of their undertakings. 
The advantages of including Acts in the latter category, so far 
as practical, in one general Act have also been recognised, 
and the Bill is therefore divided into two main parts. The 
first contains provisions of general application, without the 
necessity for incorporation with existing general or special 
Acts. These are set out in the main body of the Bill. The 
second part, which takes the form of a schedule, contains 
provisions for incorporation with future Water Acts and 
Orders, and is intended to be a new Waterworks Code, 
superseding the Acts of 1847 and 1863. It has been thought 
desirable to indicate the general plan of the draft Bill. Con- 
siderations of space preclude detailed treatment and readers 
desiring further information must be referred to the report 
itself, which is published as mentioned in the preceding 
paragraph, and to the draft Bill, which is obtainable from 
H.M. Stationery Office, price ls. 3d. net. 
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Inspectors of Constabulary : Reports. 

SEVERAL matters of interest are contained in the reports 
for 1938 of the Inspectors of Constabulary, which were recently 
published by H.M. Stationery Office, price Yd. net. 
Lieutenant-Colonel F. Brook notes that many of the chief 
constables in their annual reports make reference to the 
increasingly difficult problem of juvenile crime and intimates 
that many are apt to read into it a sign of the abnormality 
of the present-day juvenile. It is pointed out, however, 
that the numbers of children involved form but a very small 
proportion of the whole, and it is urged that the average child 
of the present day is still normal in character and “ very 
little different from what he was a generation or two ago.” 
There is, however, it is said, this difference in that there is 
now little or no fear on the part of most of these wrongdoers, 
who frequently express the view, with careless indifference, 
that “* Nothing will happen to us.” The same report adverts 
to the progress in technique in the investigation of crime 
and to the utility of police laboratories which are said to be 
proving a most valuable adjunct to the service. Attention is 
drawn to the intensification of the difficulties of small forces 
by the imcreased burdens which have been imposed on the 
police. Some forces, it is urged, are too small to justify the 
administration and are not in a position to procure even simple 
equipment. In some cases, it is said, criminals had not been 
photographed because there was no camera, in other instances 
financial difficulties arose when it was considered necessary 
to send recruits to training courses. This was largely a matter 
of local sentiment, and while one must have respect for that, 
the time had gone when the service as a whole, with the 
increasing difficulty of the problems involved, could be 
handicapped by it. It is stated that good progress had been 
made in regard to reorganisation in many forces, but that 
there are still instances where divisions could be merged. 


Housing Acts: Interest on Loans. 

A crrcuLtar (No. 1804) which has been sent from the 
Ministry of Health to local authorities states that the Treasury 
has directed that the rate of interest to be charged on loans 
secured on local rates made on and after Ist April, 1939, 
from the Local Loans Fund to local authorities for any 
purpose of the Housing Acts, the Housing (Rural Workers) 
Acts, 1926-1938, and the Small Dwellings Acquisition Acts, 
1899-1923, shall be 3{ per cent. instead of 3? per cent. The 
authorities are reminded that, by virtue of ss. 37 (3) and 92 (2) 
of the Housing Act, 1935, the rate of interest on (a) loans made 
by local authorities under the provisions of s. 2 of the Housing 
(Rural Workers) Act, 1926, and (b) advances made by local 
authorities under the provisions of the Small Dwellings 
Acquisition Acts is fixed at a rate of } per cent. in excess of the 
rate of interest which, one month before the date on which 
the terms of the loan or advance are settled, was the rate 
fixed by the Treasury in respect of loans from the Local Loans 
Fund to local authorities for housing purposes. 


Recent Decisions. 

In Wright and Another v. New Zealand Farmers Co-operative 
Association of Canterbury, Ltd. (The Times, 28th April), the 
Judicial Committee of the Privy Council upheld a decision 
of the Court of Appeal of New Zealand, affirming that of the 
Supreme Court of New Zealand, to the effect (1) that 
mortgagees, who exercised their power of sale and, the sale 
not being in fact completed, subsequently resold the property at 
a lower price, were not bound to account to the mortgagor 
for the price agreed on on the first sale, and (2) that the 
liability on a guarantee given by the appellant in respect of 
advances made to certain individuals by the respondents was 
not statute-barred on the expiration of six years from the 
date of each advance. The appellant guaranteed the repay- 
ment of the balance which might at any time thereafter be 
owing, and in these circumstances the number of years which 
had expired since any individual debt was incurred was 
immaterial. 





In Metcalfe v. London Passenger Transport Board (p. 357 
of this issue) the Court of Appeal (Sir WiLFrip GREENE, M.R., 
and Frntay and pu Parca, L.JJ.) held that the doctrine of 
common employment did not apply to a claim by a bus 
conductor for damages in respect of serious injuries received 
as a result of a tram-car running into the bus, both vehicles 
being owned by the respondent board. The case was covered 
by the decision of the House of Lords in Radcliffe v. Ribble 
Motor Services, Lid. (83 Sou. J. 337), which had not been 
given when the present case was before MACNAGHTEN, J., 
and which reversed the decision of the Court of Appeal 
by which the learned judge was bound at that time. The 
appeal was therefore allowed and the damages assessed 
by Macnacuten, J., if his decision should thereafter be held 
to be wrong, were awarded. 

In Lynch, C. A. v. Lynch, G. (The Times, 28th April), Henn 
Couns, J., held that a plea of desertion put forward by a 
wife in a petition for dissolution of marriage was not barred 
by the presence on the file within the statutory period of a 
nullity suit which had not been dismissed earlier in spite 
of the petitioner's instructions to her then solicitors, and 
which both parties believed had come to a technical as well 
as a practical end. 

In Re North Bucks Furniture Depositories, Ltd. (p. 359 of 
this issue), CrossMAN, J., held that a local authority was a 
creditor for rates duly demanded but unpaid, and was there- 
fore entitled to present a petition for the compulsory winding 
up of a company which had failed to pay the rates levied 
upon it. Liverpool Corporation v. Hope [1938] 1 K.B. 751, 
held not applicable. 

In Cohen v. Cohen (The Times, 3rd May) the Court of 
Appeal (MacKinnon and Luxmoorg, L.JJ., and MACNAGHTEN, 
J.) upheld a decision of Hopson, J., who had dismissed 
a wife’s petition for divorce on the ground of her husband’s 
desertion. An earlier petition presented by the wife in 
1930 alleging adultery by her husband had not been proceeded 
with, but remained on the file until 1937, when it was dis- 
missed. A second petition was presented in 1937 on the same 
ground and remained on the file until 1938, when it was 
also dismissed to make way for the present petition. His 
lordship found that desertion had taken place in 1925 and 
continued until the presentation of the petition of 1930, 
but that the presence of the previous petitions on the file 
negatived desertion for the statutory period. Stevenson v. 
Stevenson [1911] P. 191, applied. Leave was given to appeal 
to the House of Lords. 

In Stanley v. Thomas (p. 360 of this issue), a Divisional 
Court (Lord Hewart, C.J., and Humpnreys and Lewis, JJ.) 
reversed a decision of borough justices, and held that where 
a notice of intended prosecution for an alleged offence under 
s. 11 of the Road Traffic Act, 1930, had been sent within the 
prescribed period by registered post to the address of the 
accused person, the provisions of s. 21 of the same Act had 
been complied with, notwithstanding that the accused (who 
had been detained in hospital for ten days and thereafter 
stayed with friends) had not received it within the said 
period. The words of the relevant section are “sent” not 
“sent and received.” See per A. T. Lawrence, J., in 
Retail Dairy Co. v. Clarke [1912] 2 K.B. 388, at p. 396. 

In Pearson v. Wandsworth Stadium, Lid. (The Times, 
3rd May), a Divisional Court (Lord Hewarrt, C.J., and 
Humpureys and Lewis, JJ.) upheld a decision of a metro- 
politan magistrate to the effect that in charging a bookmaker 
6s. 3d. for admission to a greyhound track where the ordinary 
charge was Is. 6d., the provisions of s. 13 of the Betting and 
Lotteries Act, 1934, had not been infringed. The section 
authorises a charge not exceeding five times the highest 
charge made to the public, and the contention that the net 
figure (1s. 04d.)}, after deducting entertainments duty and the 
charge for a race card, was that from which the calculation 
was to be made was negatived. 
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The Solicitors Bill. 


Tue Bill promoted by the Council of The Law Society has 
now been introduced into the House of Lords, fittingly 
enough by Lord Wright, and was read a first time on the 
25th April. The Billis printed with a most helpful explanatory 
memorandum. 

Prepared mainly, as the memorandum states, with a view 
to strengthening the hands of the Council of The Law Society 
in preventing defalcations by solicitors, the Bill goes beyond 
this immediate object by providing for two other matters of 
more domestic interest, viz., membership of The Law Society 
and committees of the Council of the Society. Before 
considering the primary objects and machinery of the Bill 
it may be as well to refer shortly to these two important 
matters. 

As the Profession is well aware, the Society's original 
(1845) Royal Charter, makes it a sine qua non that every 
candidate for membership must, at the time of his application, 
hold, or have held, a practising certificate, a condition that 
automatically excludes many of those on the Roll whose 
professional employment has not rendered it necessary or, 
perhaps, has made it impossible for them to take out a 
certificate. The then President at a recent annual general 
meeting stated that the Council desired the removal of this 
restriction, but it appeared that the necessary alteration of 
the terms of the Charter was not approved. Now, by cl. 13 
of the Bill, it is provided that notwithstanding cl. 10 of the 
Royal Charter of the 26th February, 1845, any person who 
is on the Roll may be elected a member of the Society, and 
further, that notwithstanding cl. 8 of the said Charter, any 
member shall be eligible for election to the Council and to 
serve as President or Vice-President. 

Membership of the Society is, therefore, to be open to all 
on the Roll and any member is to be eligible for the highest 
places in the Society so long as he is on the Roll of Solicitors 
in England. The wisdom of extending eligibility for the 
Council and the offices of President and Vice-President to 
non-practising solicitors may be questioned, but there. can 
be little doubt of the wisdom of extending the numbers of 
those who may become members. It will be remembered 
that membership of the Society is open to solicitors in Scotland 
and Ireland, but none of these was apparently eligible for 
membership of the Council as not being a solicitor practising 
in England ; nor does cl. 13 of the Bill render such a member 
eligible, for the extension is to those on the English Roll only. 

The other domestic matter dealt with by the Bill is con- 
tained in cl. 12. It appears from the explanatory memoran- 
dum that doubts have been expressed as to the powers of the 
Council to delegate any of their functions to a committee. 
To resolve these doubts this clause empowers the Council 
to appoint a committee for any general or special purpose, 
und to delegate any of its functions to a committee. Subject 
to the qualifications that at least two-thirds of the members 
of every committee must be members of the Council and 
that any committee exercising the powers of the Council 
as Registrar of Solicitors must consist entirely of members 
of the Council, others than members of the Council may 
be appointed members of committees. At the present time 
the Legal Education Committee has two members, repre- 
sentatives of law students’ societies, who are not members 
of the Council. 

The Bill has twenty clauses, so, disregarding clauses 19 
(Interpretation) and 20 (Short Title, &c.), sixteen clauses are 
devoted to its main purposes. 

Premising that the present rules as to the keeping of 
accounts will have an increasingly beneficial result, the 
Council is, nevertheless, of the opinion that more effective 
and prompter action is desirable and is attaining this end 
in part by amendment of the Rules and in part through the 
3ill itself. 





First, the Bill re-enacts s. 37 (1) of the 1932 Act with an 
amendment making the signature required on the declaration 
by an applicant for a practising certificate that of the applicant 
himself and not, as is now the case, that of the applicant or 
of his partner or of his London agent (cl. 1). The form of 
declaration (which is to be endorsed with the Accounts 
Rules in full) is set out in the First Schedule to the Bill (the 
Third Schedule to the 1932 Act) and the applicant is required 
to state that either s. 38 of the 1932 Act does not apply to 
him or that he has given the notice required by that section, 
and that, to the best of his knowledge and belief, he has 
complied with the Accounts Rules or that he is exempt from 
complying with them for the reasons he states in his declara- 
tion. The Registrar in any particular case, where an applicant 
is ill or abroad, may accept a declaration signed by the 
applicant’s partner or * some other competent person approved 
by the Registrar.” It is difficult to see how a London agent 
can normally be competent to sign a declaration for his country 
client, but on the other hand a managing clerk might well, 
it is submitted, have sufficient knowledge to do so, and might 
be approved by the Registrar. The Society is empowered, 
if a false declaration is made, to make a complaint to the 
Disciplinary Committee, such false statement being professional 
misconduct. 

It is not without interest to note that the form of declaration 
no longer refers to admission as an attorney of the Queen’s 
Bench, so presumably even our notoriously long-lived 
profession is yielding to nature at last. 

Clauses 3 and 4 of the Bill relate to the internal affairs of 
the Society, the former relieving the Registrar from the 
obligation (imposed by s. 37 (2) of the 1932 Act) to register 
all the particulars contained in the declaration for obtaining 
a practising certificate, by limiting his liability so to do to 
the same information as is now registered and neglecting the 
additional information to be given, whilst the latter clause 
empowers the Registrar to use for such purposes (other than 
education) of the Solicitors Acts as he thinks fit such part of 
the present amount of 15s. paid on application for a practising 
certificate as may not be required for education. 

By cl. 5 of the Bill, the power of the Registrar to refuse to 
issue a certificate or to issue one on terms is extended by 
re-enacting, with amendments, s. 38 of the 1932 Act and 
s. ll of the 1936 Act. In addition to the cases where this 
power now exists, it will apply if 

(i) the applicant, having been invited by the Council to 
give an explanation of his conduct, has failed to ceive a 
sufficient and satisfactory explanation ; 

(11) an order of attachment has been made against the 
applicant : 

(iii) the applicant has had a receiving order made against 
him or has entered into a composition with creditors or 
executed a deed of arrangement ; 

(iN ) there is an unsatisfied judgment against the applicant, 
involving the payment by him of money (other than costs 
not being a judgment in respect of which he is entitled to 


indemnity from any other person. 

There is a right of appeal to the Master of the Rolls from 
any decision of the Registrar under this clause. 

A judgment against a solicitor for negligence must be such 
that whilst it is unsatisfied there is, primd facie, a discretion 
in the Registrar to refuse a certificate. But it would appear 
that an indemnity policy would entitle the applicant to a 
renewal of his certificate provided it extended to the whole 
amount of the judgment, and even if the insurer were insolvent, 
for the right to indemnity would exist and the Bill does not 
require the indemnity to be pecuniarily effective. Whether 
questions will arise as to the effectiveness of such a policy, 
time alone can show. 

Whilst the Registrar can now refuse a certificate to a 
bankrupt solicitor, there is no provision dealing with the 
solicitor who is adjudicated whilst holding a certificate, and 
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LEGAL ¢ GENERAL 


ASSURANCE SOCIETY LTD 


Established 1836 





Life and Sinking Fund Policies for sums assured of over 


£13,000,000 


were effected during 1938 





ASSETS NOW EXCEED £47,000,000 


At the Annual General Meeting held on May 2nd, the 
chairman, Mr. Ernest E. Bird, said that during the year 1938 





21,513 New Life Policies were issued 





The Total Net New Sums Assured amounted 
to £17,789,030 








The Net New Life Sums Assured amounted 
to £16,565,154 








The amount received by way of consideration for 
Immediate Annuities was £1,159,349 





New Deferred Annuities effected amounted to £1,896,130 
per annum 





The Net New Life Premium Income was £953,354 





The Net Fire & Accident Premium Income was 
£571;717 





Total Income from all sources amounted to 
£8,480,650 





A copy of the Annual Report and Accounts for the year 
ending 31st December, 1938, will be sent on _ request 


Head Office: 10 FLEET STREET, LONDON, E.C.4 
Branches & Agencies throughout the World. General Manager: Vernon E. Boys 
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FAMOUS MEN PLEAD HUMANITY’S CAUSE 








M;. WINSTON CHURCHILL 


writes: 


‘The Royal Cancer Hospital is doing 
work of which the Nation should be 
proud. It is fighting this fell diséase— 
trying to establish its cause and discover 
a cure—providing beds for patients and 
keeping those who are inoperable free 
from pain. If those who have contem- 
plated, even for an instant, the possibility 
of being one day themselves in the clutch 
of cancer, subscribe to the fund, the 
Rp present difficulty of raising sufficient 
< money to continue the work should be 
easily overcome.” 


Please send a Gift to the Treasurer. 


The Koyal 
Cancer 


Hospital 


( FREE ) 
FULHAM ROAD : - 








LONDON, S.W.3 




















ADMINISTRATION BONDS 


THE CHOICE OF COMPANY for Administration 
Bonds rests largely with the Family Solicitors who 
should appreciate the advantages of selecting a 
Company which is fully conversant with the various 
technicalities attaching to Administration Law in 
England and Wales, Scotland, Northern Ireland and 
the Irish Free State and which can be relied on to 
deliver a completed Bond at short notice. 

THE EXPERIENCE OF THE “NATIONAL 
GUARANTEE”’ in dealing with such Bonds is 
unrivalled and Solicitors should find that it is restful 
to be in such hands. 

THE ASSOCIATION ALSO SPECIALISES in all 
classes of Legal and Government Bonds and grants 
indemnities re defective titles, restrictive covenants, 
lost documents, missing beneficiaries and other 
contingencies. It is also prepared to consider 
applications for Contract Guarantees and Solicitors’ 
Indemnity Policies. 


THE NATIONAL GUARANTEE 
AND SURETYSHIP ASSOCIATION LIMITED 


Head Office: 17 CHARLOTTE SQUARE, EDINBURGH. 
Telegrams : “Integrity, Edinburgh.”"’ Telephones : 31575, 31576 & 31577. 
Manager and Secretary : HENRY E. SMITH. 

London Office: GRANVILLE HOUSE, ARUNDEL STREET, 
STRAND, W.C.2. 

Telegrams : “Intromit, Estrand."’ Telephones : Temple Bar 2213 & 2214. 
London Secretary : ARTHUR R. W. SCOTT. 

Branch Offices at Belfast, Birmingham, Bristol, Dublin, Glasgow Leeds, 
Liverpool, Manchester. 


























INCORPORATED SOCIETY 


OF AUCTIONEERS 
and Landed Property Agents. 


President: Mr. S. C. Hart (London). 
MEMBERSHIP 3,350. 
Designatory Letters: Fellows F.A.L.P.A. Associates: A.A.L.P.A. 


The Society’s Entrance Examinations are held twice 
annually in London and main Provincial Centres. Syllabus, 
Entry Forms, previous specimen Examination Papers, 
together with particulars of Scholarships and Awards may 
be obtained on application to the Examinations Secretary. 


As from January Ist, 1939, the conditions of entry into 
the Society have been considerably revised, but the 
Council of Management has special powers of electing 
under the Practice qualification in certain exceptional and 
approved cases. 


Full details and application forms may be obtained from 
the General Secretary at the Society's Headquarters, 
34, QUEEN’S GATE, LONDON, S.W.7. (Telephone : 
WeEStern 0034/5). 
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this is remedied by cl. 6 of the Bill, where it lays down that 
adjudication in bankruptcy automatically suspends a certifi- 
cate, subject to the suspension being terminated either by the 
Registrar or by the Master of the Rolls on appeal. 

By way of further strengthening the hands of the Council, 
cl. 8 of the Bill provides that where the Registrar may refuse 
to issue a practising certificate, but in his discretion issues one, 
the solicitor may be prohibited from taking an articled clerk 
and any then articled clerk may have his articles compul- 
sorily transferred to another master. Additionally, by cl. 10, 
a person who, not being a solicitor, has been, in the opinion of 
the Disciplinary Committee, a party to the act or default of 
a solicitor respecting which an application might have been 
made to that Committee, may be prohibited from being 
employed by any solicitor. This clause is analogous to the 
present provision relating to the employment of a solicitor 
who has been struck off the Roll or suspended from practice. 

The Bill (cl. 18) transfers to the Registrar certain of the 
powers now exercised by the Master of the Rolls and relating 
principally to articled clerks, thereby relieving his lordship 
of duties of principally historical interest and making The Law 
Society more completely master in its own house. 

The remaining clauses of the Bill are, perhaps, not of such 
general interest as to require mention here; but it should be 
noted that the Act is to come into force on the Ist November, 
1939, so that its terms will apply to annual certificates now 
current and to be renewed next November. 








The Civil Defence Bill. 


(Concluded from p. 329). 
Il. 
C.—MIscELLANEOUS MATTERS. 

1. Any oceupier of premises who is provided by the Crown 
with materials for an air-raid shelter may erect it, conformably 
with the advice of the local authority, notwithstanding that 
he is otherwise not entitled by law or agreement to.do so: 
s. 21; and if the materials are provided free of charge, the 
authority may themselves erect the shelter: s. 21 (4). This 
provision is retrospective (sub-s. (6)), and disposes of the 
technical difficulties which would arise in its absence in regard 
to the erection of the steel huts now being issued. 

2. The local authority may fix any appliances which it 
provides free of charge for strengthening basements: s. 22. 
This section also is retrospective. 

3. Once such materials are provided they may not be 
removed from the premises, nor may works done be interfered 
with, save with the leave of the local authority: s. 23. 
Penalties are provided for contravention. 

4. All appliances (a term which includes gas-masks) pro- 
vided by the Crown free of charge remain the property of the 
Crown, although they may have been described as gifts, and 
there is a penalty for failing to take due care of them. If 
they are removed or damaged they must be made good : s. 55. 

5. By s. 24 elaborate provision is made for the making of 
building regulations in respect of new buildings or extensions 
of existing ones, so as to secure the protection of the 
inhabitants from air-raids. In the case of flats there is to be 
an increase of £2 in the annual grant in respect of each flat 
under the Housing (Financial Provisions) Act, 1938. 

6. Power is given to street-lighting authorities to extinguish 
their lights for the purpose of practice “ black-outs ”: s. 40. 
It is not clear from the Bill what is the position of private 
consumers or suppliers in these circumstances. 

7. Part V of the Act deals with the duties of public utility 
undertakers in regard to air-raid precautions. These sections 
are described by the memorandum as “ designed primarily to 
implement arrangements reached with certain public utility 
undertakers.” They do not seem to be of special interest to 
other private citizens, 





8. As has already been indicated, the Bill, in effect, provides 
that the general law is not to stand in the way of the execution 
of the necessary measures. In particular, (2) subject to due 

are being taken not to damage any drains, sewers, pipes, 
cables or other works, materials provided for air-raid shelters 
may be affixed, notwithstanding that the process may involve 
breaking-up the surface, or a restrictive covenant to the 
contrary, or the fact that the occupier has only a limited 
interest in the premises : s. 21 (2); (0) s. 67 further invalidates 
covenants or agreements inconsistent with the execution and 
maintenance of the necessary works ; (c) all bodies corporate 
are deemed to have and always to have had power under 
their respective enactments, orders, charters, memoranda or 
articles, or any other document regulating their powers or 
duties, to do anything required by the Act: s. 54. 

This and the previous articles have given some account of 
the provisions of the Bill so far as they affect private persons 
and private rights. Such an account is necessarily a trifle 
cursory, as the Bill is very long, and is still, as these articles 
are being written, liable to amendment in both Houses of 
Parliament. It is very difficult for the private commentator 
to suggest any matters in respect of which the provisions of 
the Bill might usetully be extended, since that is a matter for 
those who have made a special study of the subject. But it 
is to be hoped that the Bill will become law without undue 
delay, and that it will be put vigorously into execution. 
Defence of persons and property in this country is a liability 
from which we have long been fortunately immune, and it is 
only with reluctance that the ordinary citizen faces the 
prospect of having to disturb his ordinary peaceful life by 
attending to it. But the necessity is there, and it is urgent. 
Consequently it is to be met without tenderness for private 
property rights, and in our view no lawyer will be morally 
justified in assisting any obstruction, however legitimate in 
normal circumstances, or legal under the Bill, in the immediate 
performance of what is needed for the safety of the State. 
The practice should be to allow the authorities to do what 
they think necessary, and confine the argument to questions 
of damages or compensation. 








Company Law and Practice. 


Ir is of course realised by everyone who is concerned in 
proceedings in relation to companies that 


Some Decisions it is by no means the rule that costs 


on Costs of follow the event. For example, it must 
Proceedings be well known that most frequently persons 
Relating to who oppose petitions by the company 
Companies. for various purposes, such as reduction 


of capital, alteration of objects or the like 
are allowed their costs of appearing and opposing. . 

The reasons for this course being taken were stated in 
the case Re The Parent Tyre Co. [1923] 2 Ch. 222, by P. O. 
Laurence, J., where he says: “I think that the court should 
be reluctant to prevent persons interested from appearing 
on these occasions. In fact the advertisements issued 
invite persons to appear and oppose if they think fit to do so. 
Unless the opposition is merely frivolous, I think the court 
ought not to penalise shareholders or other interested persons 
for attending in court to express their views Moreover, 
I think opposition in these cases is wholesome and ought to 
be encouraged rather than discouraged.” 

In such cases, therefore, unless there are no grounds which 
have some substance in them, the opposing party can be 
reasonably sure of getting his costs paid by the company. 

Before dealing with costs incurred in a winding up petition 
or in a winding up, there is one other aspect of the question 
liable to occur while the company is still a going concern, and 
in no danger of being wound up, which is of great importance 
to solicitors, 
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Where a writ is issued in the name of a company without 
the company’s authority, the defendant can and should 
move to strike out the company’s name, and if he desires 
to ask for an order that the solicitor who purported to issue 
the writ on behalf of the company should pay the costs of the 
proceedings as between solicitor and client he can obtain such 
an order on making the solicitor a respondent to a motion. 

It was held by Warrington, J., in Richmond v. Branson 
[1914] 1 Ch. 968, that this was the only course open to the 
defendant and that he could not, as was sought to be done in 
that case, plead in the defence that the solicitor had no 
authority, that not being a question which could be raised 
as a relevant issue in the action and at the trial. If it were, 
he said the business of the court could not be carried on. 

A different view, however, seems to have been taken in 
Daimler Co. v. Continental Tyre & Rubber Co. [1916] 2 A.C. 
307. The chief claim to fame of that case is that it decided 
that a company registered and carrying on business in England 
might be an alien, but the House of Lords also appears to 
have decided that it was a good answer to a summons under 
Ord. 14 that the writ had been issued by the solicitor on the 
instructions only of the secretary of the company without 
its authority, and a fortiori presumably that this fact might 
be pleaded in a defence and if established at the trial would 
afford a good answer to the action. 

In that case, however, no order was made as to costs, nor 
could have been, for neither the secretary nor the solicitor 
was a party to the proceedings. In either case presumably 
the solicitor who had without authority issued the writ 
would be liable for the costs of the action as between solicitor 
and client, but the easiest way of recovering them, no doubt, 
is by a summary application to stay the action to which the 
solicitor is made a respondent. 

Approaching more nearly the stage of winding up there are 
one or two points to be noted in connection with costs of 
litigation in which a company is concerned just prior to its 
liquidation. 

A number of rules applicable to costs in such a ease are 
laid down in Re British Goldfields of West Africa [1899] 
2 Ch. 7. That case was decided on s. 10 of the Judicature 
Act, 1875, and s. 37 of the Bankruptcy Act, 1883. The first 
of those sections contains, inter alia, provisions in similar 
terms to s. 262 of the Companies Act, 1929, which applies 
the Bankruptcy Rules for the time being to the liquidation 
of insolvent companies with regard to the respective rights 
of secured and unsecured creditors, etc. The other section 
above referred to is in similar terms to s. 30 of the Bankruptcy 
Act of 1914, which deals with what debts may be proved in 
a bankruptcy, and, consequently, a decision on the earlier 
sections will presumably apply to the law now in force. 

In the case above referred to, the following rules apply to the 
liquidation of insolvent companies as appears from the 
judgment of a Court of Appeal, composed of Lindley, M.R., 
Rigby, and Collins, L.JJ. :— 

(i) If an action is brought against a company which 
afterwards is wound up in an insolvent condition for the 
recovery of a sum ef money and the action is successful, 
the costs are regarded as an addition to the sum recovered 
and to be provable if that is provable, but not otherwise. 

(i) If the action is brought against a company in a 
similar position and the company wins, no costs are payable 
by it and no difficulty arises. 

(i) If a company brings an action which is unsuccessful 
and is afterwards wound up and insolvent, then: (a) If it 
is ordered to pay the costs or if a verdict is given against 
it before it goes into liquidation they are provable. (6) If 
no verdict is given against it and no order made for the 
payment of costs until after liquidation the costs are not 
provable. 

Everybody who has spent some little time in the Companies 
Court must be familiar with the phrase “ one set of costs.” 
In Re Brighton Marine Palace & Pier Co. [1897] W.N. 12, it 





was apparently settled that when a winding-up order is made 
or refused and the judge states that there is to be the usual 
order as to costs, creditors or contributories supporting the 
successful side—generally the petitioner of the company 
will not be allowed to receive a share in any costs if they are 
represented by the same solicitor as the solicitor by whom the 
successful side is represented. 

In Re Silberhiitte Supply Co. [1910] W.N. 80, a winding-up 
petition was dismissed and the usual order was made of one 
set of costs to the parties attending and opposing. The 
contributories and creditors, though represented by the same 
solicitor, were represented at the hearing by different counsel, 
the registrar, applying the practice laid down in the last case 
referred to, proposed to allow one set of costs only between 
the creditors and contributories opposing. 

Neville, J., after consulting with Swinfen Eady, J., held 
that the principle of Re Brighton Marine Palace & Pier Co. 
applied, and that, as a general rule, the solicitor would only 
be entitled to one set of costs, but that the ‘‘ usual order ” 
did not interfere with the discretion of the taxing officer and that 
he might, notwithstanding that an order had been made, in a 
proper case, allow the costs of separate counsel instructed 
by the same solicitors. 

There is not space here to deal in detail with the question of 
costs of proceedings in which a company has become involved 
after liquidation, but it should be noted that this question has 
two aspects: (1) as between the liquidator and the other 
party to the action; and (2) as between the liquidator and 
the assets of the company. 

There is, however, one point which can be usefully referred 
to. Where an order has been made for the payment of costs 
by the liquidator with leave to retain them out of the assets, 
or, which is more usual, for payment out of the assets, the 
amount is payable forthwith, and if the liquidator pays the 
costs he can repay himself out of the assets as soon as he can : 
Re London Metallurgical Co. [1895] 1 Ch. 758. It also appears 
from that case that the court will not make an order for 
immediate payment of costs in full in such a form in an 


ordinary case where the assets are not sufficient to meet such 


costs or those costs together with any other costs which may 
also have a like priority, e.g., costs of the winding up or of 
other successful litigation against the company, and when 
such is likely to be the case the liquidator should take care 
to bring it to the notice of the court before any order is made 
for costs. 








A Conveyancer’s Diary. 


THE question I wish to consider this week is what right an 
owner of land, who has not the title deeds 
or, at any rate, all of them, has to enforce the 
production by the persons holding them 
where there is no covenant or acknowledg- 
ment for production. 


The Right to 
Compel 
Production of 
Title Deeds 


where no It seems that there is a right in equity, 
Covenant or but just what the extent of that right is 
Acknowledg- does not appear to be too certain. By 
ment for 15 (7) of the L.P.A., 1925, it is enacted: 
Production. “The inability of a vendor to furnish a 


purchaser with an acknowledgment of his 
right to production and delivery of copies of documents of title 
or with a legal covenant to produce and furnish copies of 
documents of title shall not be an objection to title in case the 
purchaser will on the completion of the contract have an 
equitable right to the production of such documents.”” So 
some equitable right exists. 

In Dart’s “‘ Vendors and Purchasers,” 8th ed., p. 417, it is 
stated as follows: ‘Generally every person who has an 
interest in the land has an equitable right to production of all 
deeds which affirmatively prove his title but not to those 
which do not.” 
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In support of that statement a number of cases are men- 
tioned, but I doubt if those authorities really bear out the 
view expressed. I will take those cases shortly. 

In Thompson v. Swettenham (1820), 5 Mad. 16, there was a 
motion for the production of a deed referred to in the 
defendant’s answer on which he founded his title. Leach, 
V.-C., in refusing the application, said: ‘‘ The plaintiff is 
entitled to production of a deed which sustains his title, but 
he has no right to the production of a deed which is not con- 
nected with his title and which gives title to the defendant.” 
What the action was about does not appear, and the refusal 
to order production in an action hardly supports the general 
proposition in “ Dart.” 

Pickering v. Noyes (1823), 1 B. & C. 262, was in form an 
action for trespass, but in fact was for trying the title to land. 
The defendant’s motion for production of the plaintiff’s title 
deeds was refused on the ground that in such an action a 
party could not be compelled to produce his title deeds. 
It seems that there was no allegation that the deeds supported 
the defendant’s title. 

Bolton v. Corporation of Liverpool (1833), 1 My. & K. 88, 
was a bill of discovery in aid of the defence in an action at 
law brought by the Corporation of Liverpool for the recovery 
of town dues. The bill was for the production (inter alia) 
of the title deeds and documents evidencing the title of the 
Corporation on the ground that the plaintiff to the bill 
(the defendant in the action) did not claim affirmatively 
under the deeds and documents, which could only assist him 
by disclosing some defect in the Corporation’s title. 

Minet v. Morgan (1870), 8 Ch. 261, really turned upon the 
practice of the court with regard to discovery and whether 
the plaintiff's affidavit of documents was in form sufficient. 

Owen v. Wynn (1878), 9 Ch. D. 29, was an action in which 
the plaintiffs claimed to be the owners in fee simple of land 
and the defendant alleged that the plaintiffs were freehold 
tenants of a manor of which he was lord, and that they had 
only customary rights over the land. The plaintiffs sought 
to obtain production of the court rolls and other documents 
relating to the manor. In his affidavit of documents the 
defendant swore that the court rolls and other documents 
related exclusively to his own title and did not support that 
of the plaintiff. The application was dismissed. 

The last case mentioned in “ Dart” is Lyell v. Kennedy 
(1883), 8 A.C. 217. That was a decision with regard to 
interrogatories in which it was held that in an action for the 
recovery of land the plaintiff might interrogate the defendant 
on questions of fact relating to pedigree. 

None of those decisions were in an action for production 
of title deeds. In each case the action was for some other 
purpose, and the decisions are concerned only with the 
question of discovery. It will be observed also that the 
dismissal of the application in each case was on the ground 
that the deeds, the production of which was sought, did not 
support the title of the applicant. 

A case more in point is Fain v. Ayers (1826), 2S. & St. 533. 
The facts there were that the defendant had sold and 
conveyed land to the plaintiff and had retained the title 
deeds, which related to other property of the defendant. No 
covenant for the production of the deeds was obtained, but 
the defendant entered into the usual covenant for further 
assurance. The plaintiff contracted to sell the land, and 
called on the defendant to enter into a covenant for production 
of and to produce the deeds to the purchaser. The defendant 
having refused, the plaintiff filed a bill in which he prayed 
that the defendant might be compelled to produce or to 
execute a covenant to produce the title deeds in order to 
enable the plaintiff to make a good title. The plaintiff seems 
to have relied mainly on the covenant for further assurance 
as entitling him to a covenant for production of the deeds. 

In deciding in favour of the plaintiff, Leach, V.-C., said: 
“T do not think that there has been a judicial decision upon 
the particular point whether under a covenant for further 





assurance in a conveyance a new deed of covenant to produce 
title deeds may be required. But whatever doubt there may 
be upon that point, this bill, stating that the plaintiff has 
re-sold the property, prays alternatively either a new deed of 
covenant to produce or the actual production of the title 
deeds to enable the plaintiff to show a marketable title on 
his re-sale. The defendant’s title deeds being the root of the 
plaintiff's title, and in that sense a sort of common property, 
I strongly incline to think that the plaintiff has an equity to 
that extent and I am informed that the Lord Chancellor has 
expressed an opinion to that effect.” 

It appears, therefore, that a purchaser who has failed to 
obtain an acknowledgment or covenant for the production of 
deeds retained by the vendor because they relate to other 
land of his, may, before he has parted with the land which 
he has purchased, enforce the production of the title deeds 
by the vendor, but the authorities do not go further than that. 








Landlord and Tenant Notebook. 


THE effect of large-scale building operations on the rights 

of landlords and tenants as regulated by 
Decontrol by the Landlord and Tenant Act, 1927, 
Change of has recently been illustrated by a number 
Identity. of decisions, notably Woolworth & Co. v. 

Lambert [1937] 1 Ch. 37, C.A. (see the 
“ Notebook ” in Vol. 80, p. 179), and National Electric Theatres 
Ltd. v. Hudgell (1939), 83 Sou. J. 257 (see Vol. 83, p. 271). 
These show that “‘ improvement” in that Act may cover 
alterations which destroy the identity of buildings, either by 
making them part of composite premises or by replacing 
them by buildings of quite a different kind. 

For the purposes of the Rent Restrictions Acts the import- 
ance of such changes is that they may result in taking the 
premises out of the scope of the legislation. The recent case 
of R. & P. Properties Ltd. v. Baldwin [1939] 1 K.B. 461, C.A., 
affords a new illustration. 

The facts were that the defendants were landlords of two 
adjacent flats, both controlled in June, 1935, when the 
tenant of one of them gave up possession. They then made 
the two into one by constructing a doorway in the party wall, 
bricking up one of the outer doors, and replacing one kitchen 
range by an ordinary fireplace. Soon after the completion 
of this Anschluss, they let the result to the other tenant : 
and in proceedings to recover arrears of rent he contended, 
and the county court decided, that the premises were 
protected. The Court of Appeal now set this judgment aside. 

The Rent Restrictions legislation itself first considered this 
question of identity when s. 12 (9) of the 1920 Act provided 
that it should not apply to a dwelling-house which had, since 
2nd April, 1919, been bond fide reconstructed by way of 
conversion into two or more separate and_ self-contained 
flats or tenements. But, apart from the fact that the 
position in the R. & P. Properties Lid. v. Baldwin Case was 
the other way round, and despite the curious provision in 
s. 12 (6) ‘‘ Where this Act has become applicable to any 
dwelling-house . . . it shall continue to apply thereto whether 
or not the dwelling-house continues to be one to which the 
Act applies,” it came to be recognised on general principles 
that premises could lose protection by ceasing to be 
dwelling-houses. . 

Thus, in Phillips v. Barnett [1922] | K.B. 222, C.A., it 
was held that three adjoining controlled houses having been 
converted into an ostrich feather factory, the alterations being 
pretty substantial, the result was outside the protection of the 
Act. “The question is,” said Bankes, L.J., “* whether the 
premises included in this lease are the same as those which 
were let as dwelling-houses when the Act of 1915 was passed. 
The answer is, they are not.” Scrutton, L.J., likewise rejected 
the suggestion that restrictions should “ cling to the structure ” 
and “inhere in the land.” While Atkin, L.J., considered 
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that the building first came into existence when it was let 
to the manufacturers and was not identical with the three 
houses. 

This decision was based simply on the main operative 
provision of the principal Act: “‘ Where the rent of any 
dwelling-house to which this Act applies . . . has been 
or is .. . increased,” etc., the point being that the premises 
had lost their identity. Now it is of present interest to observe 
that this might conceivably happen in three different ways. 
A building suitable for living in might be so altered structur- 
ally as to adapt it to some other purpose, and the alterations 
might or might not involve a substantial change in cubic 
capacity. Or without any or any substantial physical 
alterations, a building used as a residence might be used for 
other purposes. Or again, the contracts of tenancy might 
be altered so that the later ones or one bore no resemblance 
to the older. In Phillips v. Barnett all three of these processes 
had operated to some extent. None of the judgments limited 
itself to any one of the modifications in deciding that there 
had been loss of identity ; but varied. Thus, 
Bankes, L.J., emphasised the new building which had replaced 
the three houses rather more than the new lease; Scrutton, 
L.J., dwelt rather on its new function as a factory; and 
Atkin, L.J., on the fact that this building was never let in 
August, 1914. 

It was the decision in Williams v. Perry [1924] 1 K.B. 936, 
which showed us that structural alteration was not essential : 
premises, once occupied as a shop with living accommodation, 
were held to be de-controlled when taken by a tenant who 
disclaimed any intention to reside in them. 


the stress 


But when premises used as a dwelling-house were altered 
but continued to be used as a dwelling-house, it was, and is, 
necessary to rely on the special provision of s. 12 (9), and, as 
was demonstrated by Marchbank v. Campbell [1923] 1 K.B. 
245, physical identity is then the important consideration. 
“One of the objects of the Act is to promote the 
provision of dwellings. When a landlord, by enterprise and 
expenditure in altering and adapting a large house, has 
provided two or three decent and separate homes where only 
one existed before, it seems reasonable that he should be 
allowed to get what rent he can for the new dwelling-houses 
thus created. But if, with little or no preparation, by mere 
separate letting, he houses two or three families in a building 
designed to accommodate one, it is clear that the Act would 
be defeated if he could claim to base the standard rents on 
the actual rents thus obtained,” said Salter, J. 

ut if the above cases contrast with one another, so would 
each of them contrast with the facts of R. & P. Properties 
Lid. v. Baldwin. The premises were the same essentially, 
premises which had been let before (it was found that the 
cost of restoring the status quo would be £5; in Phillips v. 
Barnett the landlord had spent £2,062; in Marchbank v. 
Campbell £90); both before and after, the terms of the 
tenancies contemplated user as dwelling-houses: so much 
for Phillips v. Barnett. The landlord had provided one 
dwelling-house where two existed before, and if there was 
enterprise there was little expenditure: so much for 
Marchbank v. Campbell. The only case in which similar facts 
had been brought to the notice of a court was Middlesex 
County Council v. Hall {(1929| 2 K.B. 110, in which the appeal 
was decided on grounds which left no room for an authori- 
tative decision on this point. The county court judge had, 
however, held that throwing two cottages into one was not 
the erection of a dwelling-house, the process being rather one 
of reconstruction, and as the reconstruction was not by way 
of conversion into two or more flats or tenements, s. 12 (9) did 
not decontrol the composite building; and the Divisional 
Court considered his view right on this point. But it was not 
that decontrol might have effected by 
application of the general principles to which I have 
referred. 


suggested been 





Hence, it is not surprising that the judgment of Slesser, L.J., 
commenced with the words “ This has been a troublesome 
case,” an observation which, in one form or another, has been 
so often used to characterise Rent Restrictions Acts litigation. 
The conclusion at which his lordship arrived was that, after 
the assimilation of the once protected dwellings, there was a 
new occupation of premises which had not previously existed 
as premises, and emphasis was laid on the reduction in the 
number of outer doors from two to one, and on the 
construction of a door in what had been a party wall. 
Consequently, this flat, which did not exist before 29th 
September, 1933, was not protected, for s. 2 (1) of the 1938 
Act excluded from protection dwelling-houses not protected 
before that Act was passed, and s. 1 (2) of the 1933 Act had 
limited protection to dwelling-houses then protected. 

Clauson, L.J., put it in this way: “‘The combined flat 
only came into existence as the subject-matter of a letting, 
and as a house to which the Rent Restrictions Acts might 
possibly apply, in 1935.” Goddard, L.J., went rather 
further: “‘To my mind it makes very little difference—in 
fact it makes no difference—whether or not they [the premises] 
have had at some time since 1933 or 1935 internal connection 
made between them Before September, 1934, they were 
not let as a separate dwelling . If they were let as two 
dwellings, it follows that they were not let as a separate 
dwelling The person who lives in the flat . does 
not say that he lives in two flats, but that he lives in one 
flat.” 

If the line taken by the last-mentioned judgment be 
correct, it harmonises with the view that the Legislature, 
while realising that there is still need for some of the restrictive 
legislation, considers that pre-war conditions can be reverted 
to when the relationship between supply and demand is more 
normal. Certainly, if the landlord of one of the many houses 
constructed as residences for a single family, but since 
have been divided into separate dwellings, were to obtain 
possession of the whole and let it as originally intended, it 
would hardly defeat the Rent Restrictions Acts if—even 
though no structural alteration took place—the premises were 
held to be outside their scope. 








Our County Court Letter. 
WARRANTIES ON SALES OF CATTLE. 
Tue above subject has been considered in three recent cases. 
In Chamberlain v. Stokes, at Grantham County Court, the 
claim was for £11 17s. as damages for breach of warranty. 
The case for the plaintiff was that he bought two bullocks 
from the defendant for £14 10s. One of them was known 
to be a “screw,” and therefore the defendant agreed to 
“ stand behind ” it for six months. On the animal becoming 
unwell, the plaintiff suggested to the defendant that a veter- 
inary surgeon be consulted, but the defendant would not incur 
the expense. Ultimately the animal was sent to a fell-monger 
for destruction. The defendant denied having undertaken 
to “ stand behind ” the beast, and his case was that, in view 
of the low price (£7 5s.) the anima] covld not be expected to 
be guaranteed as “ right and straight.” His Honour Judge 
Langman held that, in spite of the low price, the defendant 
(in order to induce the plaintiff to buy) had agreed to * stand 
behind ” the animal. That expression meant that, if anything 
went wrong in the six months (without the plaintiff's fault), 
the defendant would replace the animal. There had been 
a breach of warranty, therefore, and the defendant was liable 
for the cost of replacing. Judgment was given for the 
plaintiff for £7 5s. 
In Lee v. Holland and Another, at Shrewsbury County Court, 
the claim was for £9 17s. as damages for breach of warranty 
against a cattle dealer and an auctioneer. The plaintiff 
was a farmer, and his case was that, at an auction held by 
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the second defendant, he bought for £19 19s. a cow stated 
to be “ close to calving ” and “ right and straight.” The cow 
aborted the next day, but the defendant denied liability. 
The first defendant’s case was that he instructed the 
auctioneer’s clerk that the cow was right and straight in the 
udder, and had been running with the bull from November 
to June—the time of the sale. Nothing was said about the 
cow heing close to calving. The second defendant’s case 
was that the cow was described according to the seller’s 
instructions, and either the seller or one of his men had said 
that she was close to calving. His Honour Judge Samuel, 
K.C., gave judgment for the second defendant against the 
plaintiff, and for the plaintiff against the first defendant 
for £9, with costs, including those payable to the second 
defendant by the plaintiff. 


In Airey v. Clarkson, at Lancaster County Court, the claim 
was for £6 5s. as damages for breach of warranty. The 
plaintiff's case was that at Lancaster Auction Mart, in April, 
1938, he had bought a heifer which was warranted by the 
defendant (the seller) to be pure gelt and home-bred. The 
heifer turned out to be in-calf, so that the plaintiff lost the 
beef subsidy, viz., 5s. per ewt. at 11 cwt., which was the weight 
of the heifer. The calf was paralysed and only realised 27s. 
The heifer was kept for ten weeks outside at 5s. per week 
and two weeks inside at 10s. per week. The price paid was 
£17 15s., but its value as a calving cow was £10. As a dairy 
cow, the heifer was unsaleable, as it kicked like a horse. 
The auctioneer’s evidence was that only pure gelt heifers 
were sold in the ring in which the animal in question was 
sold, and there was a dairy cow ring for calving cattle. The 
defendant’s case was that the cow had not been served while 
in his possession, and he was not aware that it was in-calf. 
There was no implication that the animal was gelt, by its 
being sold in the ring in question. As a rule, dairy cattle 
were sold in one ring and store cattle in another—the word 
‘ store ” meaning any animal but a dairy cow. As the heifer 
was worth more in-calf than as a store heifer, he (the defendant) 
had offered to take it back. The plaintiff, however, did not 
agree, as he would lose the subsidy, which could be claimed 
wherever a heifer had six broad teeth and two sucking teeth. 
His Honour Judge Peel, K.C., observed that the animal was 
sold in the ring which was sometimes called the gelt ring 
and sometimes the store ring. The implication was that 
animals sold in that ring were believed to be gelt suitable 
for store. The plaintiff bad not proved that a warranty 
had been given, either expressly or by implication, and 
judgment was accordingly given for the defendant, with 


costs. 
WIDOW’S CLAIM TO MORTGAGED PROPERTY. 


In Howe v. Howe, recently heard at Nuneaton County Court, 
the plaintiff claimed possession of a house occupied by her 
mother. The house was originally the joint property of the 
defendant and her husband, subject to a mortgage. In 
June, 1931, the defendant’s husband gave his half share in 
the equity of redemption to his daughter, the plaintiff. In 
November, 1931, the mortgagees exercised their power of sale, 
and the plaintiff bought the house at a public auction. The 
plaintiff and her father then lived in the house, while the 
defendant lived next door. The father died in 1934, and the 
plaintiff remained in possession until 1936, when the house 
was let. The tenant left in December, 1937, whereupon the 
defendant took possession (without the consent of the plaintiff) 
and had lived there rent free ever since, although her old 
house, next door, was void. The defendant produced probate 
of her husband’s will and contended that the plaintiff had no 
title. His Honour Judge Hurst held that, if the plaintiff's 
deeds were challenged, proceedings would have to be taken 
in another court. An order was made for possession in 
twenty-one days, with costs. A claim for £60 as mesne 
profits was discontinued. 





Reviews. 


Precedents of Claims in the County Court. By His Honour 
the late Judge Ropert McCueary and C. J. F. Arkryson, 
M.B.E., LL.B. (Lond.), Registrar of Keighley, Otley 
and Skipton County Courts. Second Kdition, 1939. 
Demy 8vo. pp. xlui and 400 (Index, 53). London: 
Butterworth & Co. (Publishers), Ltd. 30s. net. 

The late Judge McCleary—whose memory will long 
survive amongst those who knew him and practised before 
him—was concerned with the preparation of this edition 
at the time of his death, and Mr. Atkinson, as one of his 
registrars, was invited to deal with the proofs. The first 
edition appeared in 1929, since when the County Courts Act, 
1934, has in effect revolutionised the scheme of the previous 
Acts, and with the new County Court Rules which came into 
operation on Ist January, 1937, has rendered all previous 
practice out of date. The original intention was to compile 
a collection of precedents for every form of proceeding which 
could be begun in a county court ; and in the present edition 
the whole of the previous work has been revised and precedents 
brought up to date with numerous additions to meet present 
needs. It goes without saying that this is an indispensable 
adjunct to the work of every member of both branches of the 
profession concerned in the practice and procedure of the 
county courts. 

Conveyancing Precedents under the Property Statutes of 1925. 
By Husert A. Rosg, M.A., sometime Scholar of St. John’s 
College, Cambridge, of the Inner Temple, and of Lincoln’s 
Inn, Barrister-at-Law. Third Edition, 1939. Demy &vo. 
pp. Ixxxii and (with Index) 663. London: Waterlow and 
Sons, Ltd. 25s. net. 

The third edition of this excellent book will be welcome to 
every conveyancer who needs a collection of precedents of 
relatively modest dimensions coupled with accurate and 
scholarly notes on the principles involved therein, and on 
the modern law of conveyancing in general. In its new form, 
* Rose” is somewhat enlarged by the addition of about a 
dozen precedents and brought up to date: a few obsolete 
precedents have been eliminated. The Preliminary Notes are 
clear and of practical utility (e.g., those on Assents, at 
pp. 66-70, and on Undivided Shares, at pp. 201-7): where 
debatable points are dealt with the draftsman will not go 
far wrong if the advice tendered is followed (e.g., the bearing 
of the rule against perpetuities upon special powers given to 
trustees for sale, at p. 167). The writer adds this third 
edition to his library with real satisfaction. 


Books Received. 

Odgers’ Principles of Pleading and Practice in Civil Actions 
in the High Court of Justice. Twelfth Edition, 1939. By 
W. Brake Opncers, K.C., M.A., of the Middle Temple 
and the Western Circuit, Recorder of Southampton, and 
B. A. Harwoop, B.A., of the Inner Temple and the Western 
Circuit. Demy 8vo. pp. Ixiv and (with Index) 567. 
London: Stevens & Sons, Ltd. £1 net. 

The English and Empire Digest: Cumulative Supplement. 
1939. Edited by Puitie F. Skorrowr, LL.B., of the 
Middle Temple, Barrister-at-Law. London: Butterworth 
and Co. (Publishers), Ltd. 36s. net. 

Mews’ Digest of English Case Law. Quarterly Issue. April, 
1939. By G. T. Wuirrtetp Hayes, Barrister-at-Law. 
London: Sweet & Maxwell; Ltd. ; Stevens & Sons, Ltd. 

The Scots Digest, 1937 to 1938. 1939. Edinburgh: W. 
Green & Son, Ltd. Price 10s. 

Supplement to Gibson’s Divorce Law. Revised Thirteenth 
Edition. 1939. By ArtrHuR WELDON, Solicitor, and 
L. Crispin WarMINGTON, Solicitor. Royal 8vo. pp. 21. 
London : Law Notes Lending Library, Ltd. Price Is. 6d. 
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To-day and Yesterday. 
LEGAL CALENDAR. 


1 May.—The world would have heard more of Sir James 
Melville had not death called him away before 

his time on the 1st May, 1931. He was only forty-six, and two 
years before he had accepted from Mr. Ramsay Macdonald 
the post of Solicitor-General, but ill-health soon supervened 
and rest in more clement climes failed to restore him. The 
son of Superintendent Melville of Scotland Yard, he was 
called to the Bar at the Middle Temple in 1906. His personal 
popularity, his kindness and his ability should not pass from 
legal memory though the climax of his career was 


denied him. 


2 May.—After seventeen years waiting as Attorney- 
General, Sir Dudley Ryder became Chief Justice 
of the King’s Bench on the 2nd May, 1754, when apoplexy 
had carried off Chief Justice Lee. After so long an expectation 
his career on the bench was very brief, lasting only two years, 
for in May, 1756, he died, even more suddenly than his 
predecessor, on the very eve of the day on which he was to 
have been raised to the peerage, though he was but in his 
sixty-sixth year, and a good constitution preserved by 
temperate habits had seemed to promise him a long old 
age. 
3 May.—Lancelot Shadwell, the son of an eminent Chancery 
barrister in real property practice, was born on 
the 3rd May, 1779. 


May.—Miss Penelope Smyth, a beautiful Irish heiress, 

had always vowed that she would marry only a 
prince and she did—four times. Travelling on the Continent 
she met Charles Ferdinand Bourbon, Prince of Capua, and 
they were married in Rome by Cardinal Weld. Not content 
with this they were married again in Madrid. To make 
triply sure they went through a romantic ceremony at Gretna. 
Finally, on the 4th May, 1836, they applied to the Court of 
Faculties for licence to solemnise their marriage according to 


—_ 


the forms of the Church of England. This was refused after 


the Neapolitan ambassador had entered a caveat. Neverthe- 
less, the banns were put up at St. George’s, Hanover Square, 
and, in spite of the ambassador, the wedding took place, the 
bride being escorted by thirteen rejected suitors. 


5 May.—Chief Justice Billing died on the 5th May, 1481. 
He had been a judge since 1464 and Chief Justice 
since 1469. His term of office coincided with the struggle 
between the partisans of Edward IV, who had appointed him, 
and Henry VI. Yet a brief restoration of the last King of the 
House of Lancaster and his subsequent expulsion by his rival 
brought about no displacement of the Chief Justice or of most 
of his brethren, a remarkable instance of the political aloofness 
of the Judges of England. Billing was buried in Bittlesden 
Abbey. 


6 May.—On the 6th May, 1725, there opened before 
the House of Lords the trial of the Earl of 
Macclesfield on charges of corruption in the office of Lord 
Chancellor. There were twenty-one articles of impeachment 
the gravamen of the offences lying in the sale of Masterships 
in Chancery and conniving at the practice of the persons 
appointed paying the price out of the suitor’s money. The 
Earl was found guilty and fined £30,000, though the irregu- 
larities had been a legacy to him from his predecessors. The 
good result was a general cleaning up of the courts. 


7 May.—Lord Chief Justice Wray died on the 7th May, 

1592. He was exemplary as a judge and 

methodical in his private life being “ choice in five particulars : 

(1) his friend, which was always wise and equal; (2) his 

wife ; (3) his book; (4) his secrets; (5) his expression and 

garb... He was mindful of what is past, observant of things 
present, and provident of things to come.” 





THE WeEEk’s PERSONALITY. 

Sir Lancelot Shadwell’s legal talents were inherited, for 
he was the eldest son of a father who had been eminent in 
his day in Lincoln’s Inn and learned in the ways of real 
property. He was called to the Bar by the same Honourable 
Society in 1803, making progress which was steady rather 
than rapid till in 1821 he took silk. He then confined his 
practice to the Lord Chancellor’s court, finding it not 
‘* consistent with justice, much less with honour, to undertake 
to lead a cause and either to forsake it altogether or give it 
an imperfect, hasty and divided attention—consequences 
that inevitably result from the attempt to conduct causes 
before two judges sitting at the same time in different places.” 
He was appointed Vice-Chancellor of England in 1827, 
and made a popular judge. His cheerful, good-natured 


face had less of the mere lawyer in it than those of most of 


his contemporaries. Moreover, he was exceedingly hand- 
some and had, as one writer put it, “ a fine, clear, intelligent 
eye and a set of features which many a husbandless lady 
would give any price to possess.’ At his home at Barn 
Elms, he indulged in all-the-year-round bathing in the Thames. 
It was he who once granted a vacation injunction while 
actually in the water. 

Diep at His Post. 

Mr. Justice Stephen, of the New South Wales Supreme 
Court, who died suddenly at Sydney at the close of his 
summing-up in a libel action, has just added one more to the 
number of judges who have been struck down by death at 
their posts. It was while presiding in the House of Lords in 
place of Lord Eldon that Lord Alvanley, C.J., was seized with 
a malady which carried him off in three days. Lord 
Tenterden, C.J., was overtaken by his last illness while 
presiding at the great trial of the Mavor of Bristol. From his 
deathbed he continued to follow the course of the proceedings 
and in his last moments he seemed to fancy himself addressing 
a jury. Mr. Justice Hayes was stricken suddenly while 
unrobing after sitting in court at Westminster. Old Mr. Justice 
Manisty, another Victorian judge, worked on till he collapsed 
in court. The handwriting in his notebook up till the very 
last stroke was as delicate and distinct as if there remained to 
him years instead of hours of life. The death of Mr. Justice 
Talfourd while charging the grand jury at Stafford has been 
stamped on the memory of the legal profession by Lord 
Darling’s descriptive poem. Only four years later a similar 
scene was enacted at Welshpool when Mr. Baron Watson 
was seized with apoplexy, dying on the morrow. 

Dramatic VALUE. 

In a recent breach of promise case the following passage in 
the evidence must have contributed to the £450 damages 
awarded. Counsel: “ Did you not fly to Ireland on the 
day fixed for the wedding to get out of the way?” 
Defendant: “ Yes.” Wrottesley, J.: “ Who paid for the 


ticket?” Defendant: “I did.” Wrottesley, J.: ‘ With 
the money you got out of the plaintiff?” Defendant : 


‘Yes.’ The late Mr. Justice Alpers used to remark how 
much juries were influenced by striking situations and dramatic 
contrasts. At the Bar in New Zealand he once appeared 
for a plaintiff in a breach of promise case. She was to have 
been married on a Wednesday. The previous Saturday the 
defendant left on a railway journey. He embraced her, 
saying: ‘‘ After Wednesday we shall always be together.” 
Next day he sailed away to London. Alpers, cross-examining 
him, elicited the facts that he had bought his steamship ticket 
on the Saturday morning, had put it in his breast pocket 
and had worn the same suit all day. The court was wondering 
how all this was material when suddenly he thundered : 
“When you hugged your sweetheart and kissed her good-bye, 
when you said to her: * After Wednesday we shall always be 
together,’ did you squeeze her up against the steamer ticket 
for London?” That hug, he was convinced, accounted 
for half the heavy damages awarded. 
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Questions from Solicitors who are Registered Annual Subscribers only are answered, and without charge, on the understanding that 





neither the Proprietors nor the Editor, nor any member of the Staff, are responsible for the correctness of the replies given or for any steps 


taken in consequence thereof. 
Buildings, E.C.4, and contain the name and address of the Subscriber. 


addressed envelope is enclosed. 





Covenant for Valuable Consideration to Permit Entry on 
TERMS FOR A SPECIFIC PuRPOSE—-CONSTRUCTION AND EFFECT. 

(). 3634. In a conveyance for valuable consideration made 
in 1926 between J.A. (vendor) and L.M.B. (purchaser), L.M.B. 
entered into the following covenant with J.A.: ‘ The 
purchaser to the intent that this covenant shall be binding 
so far as may be on the owner for the time being of the 
hereditaments hereinbefore conveyed but upon the purchaser 
only so long as he is the owner of the same hereditaments 
hereby covenants with the vendor that he the purchaser and 
his successors in title will henceforth permit the vendor his 
successors in title and his and their licensees to enter into 
and use the premises hereinbefore described and hereby 
conveyed at all times for the purpose of slaughtering and 
dressing beasts and other animals intended for human con- 
sumption upon payment to the purchaser and his successors 
in title of the following scale of charges etc.” J.A. died in 
1935 and L.M.B. now wishes to convey the property to his 
three brothers for valuable consideration. The successor in 
title of J.A. has not, so far, made any attempt to enforce the 
covenant against L.M.B. The question has arisen whether 
the successor in title of J.A. can enforce this covenant against 
the proposed purchasers as a covenant running with the 
land, or whether it is only a personal covenant (being in effect 
a licence) and that L.M.B. can convey to his brothers free 
from this covenant. We shall be glad if you will give us your 
opinion on this point, and as to whether the purchasers from 
L.M.B. incur any risk in accepting the conveyance—the 
proposed purciasers have notice of the covenant. 

A. We do not think that the burden of the covenant can 
run with the land in equity, seeing that it is not negative 
either in form or substance. We would further observe that 
even if the covenant had been negative in substance, it would 
not be enforceable, because the land to be benefited is not 
defined. We are disposed rather to regard the “ covenant ” 
as being in the nature of the grant of an easement (on terms), 
but even if this view is correct the grant is ineffective, in 
that while the servient tenement is indicated the dominant 
tenement is not, and there can be no easement in gross. 
Again, if the “ covenant ”’ be regarded as the grant of a right 
of entry (on terms), it would appear void as offending the 
rule against perpetuities. With these considerations in mind 
we reach the conclusion that the proposed purchasers from 
L.M.B. will be under no liability in respect of the “‘ covenant.” 


Fire Brigade Charges. 

Y. 3635. A (a parish council), under the provisions of the 
Lighting and Watching Act, 1833, has provided and maintains 
a fire brigade. The brigade is called into a neighbouring 
parish by an owner of a farm there, whose property thereon 
is on fire. There is no agreement between A and such 
neighbouring parish for the services of the former's brigade. 
A claim against the owner the expenses of the brigade in 
attending the fire, and the owner repudiates liability on the 
ground that A has no statutory power to allow its brigade 
to go outside its own parish, and/or to recover charges for 
use of engine or services rendered, and refers A to such being 
the decision of His Honour Judge Howard Smith in the case 
of Atherstone Parish Council v. Ingram, which it is stated 
was heard in the Atherstone County Court in October, 1915, 
and further that on the Atherstone Parish Council laying a 
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statement of the case before the Local Government Board 
for its opinion the Board confirmed the judge’s decision. 
As solicitor for A, I have no information as to the facts of 
the case referred to, but would make reference to Janes v. 
Staines U.D.C. (1900), 83 L.T. 426; 17 T.L.R. 2, also 
Daventry Corporation v. Newbury & Wright (1926), J.P. 60. 
Will you please advise as to A’s position as regards recovery 
from the owner of the amount of its claim ? 

A. As the owner of the farm called the fire brigade to the 
fire, he is liable in contract. See Daventry Corporation v. 
Newbury & Wright [1926] 1 K.B. 383. The Atherstone Case, 
quoted in the question, is not reported, but was probably 
decided on similar facts to those in Cullompton Parish Council 
v. Rowe (1931), 75 Sou. J. 169. If the brigade are called by 
someone, who is not the agent of the owner, a parish council 
has no statutory powers, either of sending its brigade outside 
the parish or of recovering its charges. The council can 
nevertheless contract to extinguish the fire, and the owner 
in the present case has incurred a contractual liability. 


Order for Possession. 


Q. 3636. A client is the owner of a small dwelling-house 
rated at £10. He occupied the property himself from 1928 
until 1935, when he removed and let the house on a weekly 
tenancy at ten shillings. The property has not been registered 
as decontrolled and the tenant is not willing to leave. Our 
client has received an offer to purchase provided vacant 
possession is given, and he is desirous of accepting. Is he 
entitled to an order for possession on instituting proceedings 
in the county court ? 

A. The house is excluded from the registration provisions 
of s. 4 (1) of the Rent, &c., Act, 1938, as the rent did not 
exceed £13 on the Ist April, 1931. As the client himself 
occupied the house on the 18th July, 1933, it was not “ let ”’ 
at the date of the passing of the Rent, &c., Act, 1933, and was 
exempt from registration under s. 2 (2) of that Act. See 
Brooks v. Brimecombe (1937), 81 Sou. J. 435. An order for 
vacant possession can therefore be obtained. 


Solicitors’ Remuneration——Diep or EXcHANnce. 

(. 3637. A and B are exchanging their freehold properties 
and A is paying £1,300 for equality. How are the costes 
to be charged ? We have looked in several books of precedents 
of costs without being able to find any note on the matter. 
Presumably an itemised bill will have to be delivered to each 
party, the items being charged in accordance with Sched. I 
to the General Order, plus 334 per cent., but we shall be 
obliged if you will let us have your opinion. 

A. If the transaction is to be treated on the footing that 
there is a separate sale and purchase of each property with 
abstracts of title in respect of each, then, primd facie, there 
does not seem to be any reason why Sched. I should not apply. 
There is, however, one stumbling block, and that is that the 
scale under Sched. I is based upon the money consideration 
for the sale or purchase, and here there is only the value of the 
element of equality, for it is assumed that the consideration 
for each conveyance is the execution of the other, and, in the 
one case, the payment of £1,300. Accordingly, it is considered 
that the solicitors’ charges here should be made out 
according to Sched. II. 
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Notes of Cases. 


House of Lords. 


Government of Republic of Spain v~. SS. Arantzazu Mendi 
and Others. 


Lord Atkin, Lord Thankerton, Lord Russell of Killowen, 
Lord Macmillan and Lord Wright. 
23rd February, 1939. 

FoREIGN GOVERNMENT—WHETHER SOVEREIGN 
HNQUIRY OF FOREIGN OFFICE BY CourtT—CorRECT PRo- 
CEDURE—MARSHAL’S REPRESENTATIVE ON Boarp SHIP 
UNDER CLAIM FOR DatLty ExpeNSES—REMAINING ON 
BoARD AFTER ARREST ‘TERMINATED—EFFECT ON 
POSSESSION OF SHIP. 


STATE 


Appeal from a decision of the Court of Appeal (82 Sou. J. 
908) affirming a decision of Bucknill, J. 

A vessel called the ** Arantzazu Mendi,” registered at 
silbao, was requisitioned by the Republican Government of 
Spain in June, 1937. The Nationalist Government of Spain 
requisitioned the vessel in March, 1938. The vessel was not 
in Spanish territorial waters at any material time. In April, 
1938, the ship being in British territorial waters, the Republican 
Government issued a writ in rem claiming to have possession 
of the vessel decreed to them, and served a warrant of arrest. 
The Nationalist Government entered an appearance under 
protest, and moved to set aside the writ and warrant of 
arrest on the ground that the action impleaded them as a 
foreign sovereign state. The court addressed a letter to the 
Secretary of State for Foreign Affairs, and received a reply 
that the only government recognised by His Majesty’s Govern- 
ment as the de jure Government of Spain was the Republican 
Government, but that His Majesty’s Government recognised 
the Nationalist Government as a government which at present 
exercised de facto administrative control over the larger 
portion of Spain, including the Basque Provinces, and that 
it was not a government subordinate to any other government 
in Spain. Bucknill, J., held, on those answers, that the 
Nationalist Government of Spain was, in law, for the purposes, 
of the case, a foreign sovereign state, and he ordered the writ 
The Court of Appeal upheld that decision, 
and the Republican Government now appealed. 

Lorp ATKIN said that, on the question whether the 
Nationalist Government of Spain was a foreign sovereign 
state, Bucknill, J., had taken the correct course of directing 
a letter to be written by the Admiralty Registrar to the Secre- 
tary of State for Foreign Affairs, asking whether the Nationalist 
Government of Spain was recognised by His Majesty’s 
Government as a foreign sovereign state. That was the only 
procedure by which the court could inform itself of the material 
fact whether the party sought to be impleaded, or whose 
property was sought to be affected, was a foreign sovereign 
state. That was made clear by the Kelantan Case [1924] 
A.C. 797. It did not appear to be material whether the 
territory over which it exercised sovereign powers was from 
time to time increased or diminished. There was ample 
authority for the proposition that there was no difference 
for the present purposes between a recognition of a state 
de facto as opposed to de jure. All the reasons for immunity 
which were the basis of the doctrine in international law as 
incorporated into the law of England existed. The non- 
belligerent state which recognised two governments, one 
de jure and one de facto, would not allow them to transfer 
their quarrels to the area of the jurisdiction of its municipal 
courts, The vessel had, in fact, been arrested in April, 1937, 
in a possession action which was terminated by a consent 
order in March, 1938. After that order, the Admiralty 
Marshal’s representative, as “ship keeper,’ remained on 
board under a claim for daily expenses. As a result, the arrest 
in the earlier action was not withdrawn at the date of that 
in the present action. Founding on that, the plaintiffs 


to be set aside. 





argued that the ship was in the possession of the Marshal 
and could not, therefore, be in the possession of the Nationalist 
Government. That seemed to be based on a misapprehension 
of the position created by the arrest. The ship arrested did 
not by the mere fact of arrest pass from the possession of 
its then possessors to a new possession of the Marshal. The 
simple fact emerged that the Nationalist Government was in 
possession of the ship at the material date by the master and 
crew acting with the consent of the owners. The appeal 
must be dismissed. 

The other noble Lords concurred. 

CounseL: G. St. C. Pilcher, K.C., Owen Bateson, and 
John Foster, for the appellants; Sir Robert Aske, K.C., 
J. V. Naisby and R. Valls, for the respondents. 

Souicrrors : Petch and Co.; H. A. Crowe and Co. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law. ] 


F. M. Philippson & Co. v. Imperial Airways, Limited. 


Lord Atkin, Lord Thankerton, Lord Russell of Killowen, 
Lord Macmillan and Lord Wright. 2nd March, 1939. 


CARRIAGE BY AIR—CLAIM BY CONSIGNOR FOR Loss oF Goops 
INTERNATIONAL CARRIAGE—WARSAW CONVENTION- 

“ High Conrractinc Parry ’—MEANING—CERTIFICATE 

By His MAJESTY AS TO WHO ARE HiGH CONTRACTING 

PARTIES—EFFECT ON CONTRACT OF CARRIAGE—CARRIAGE 
By Air Act, 1932 (22 & 23 Geo. V, c. 36), s. 1 (2), Sched. I. 


Appeal from a decision of the Court of Appeal, 82 Sox. J. 
232, affirming a decision of Porter, J., 81 Sox. J. 590. 


The plaintiffs, F. M. Philippson and Co., handed to the 
defendants, Imperial Airways, Limited, for carriage from 
London to Brussels a box containing gold coins on the terms 
of a consignment note. The box and its contents disappeared, 
and the plaintiffs brought this action to recover the sum of 
£10,600 and interest in respect of the loss. The consignment 
note which comprised the contract between the parties 
contained certain conditions, of which the first was as follows : 
“ The general conditions of carriage of goods are applicable 
to both internal and international carriage.” Those general 
conditions were based on the Convention of Warsaw of the 
12th October, 1929, in so far as concerned international 
carriage within the special meaning of the convention. By 
an exceptions clause in the contract it was provided that an 
action must be brought within two years ef the loss unless 
the contract was not within the category of “ international 
carriage,” in which case the action must be brought within 
six months. The Convention of Warsaw was an agreement 
entered into by the representatives of some thirty states at 
Warsaw for the unification of certain rules relating to 
international carriage by air in October, 1929. Two of 
those countries were Great Britain and Belgium. The 
former ratified the convention in 1933, but the latter had 
not become a party to it at the time of the theft. The 
convention applied only to international carriage as defined 
in art. | (2) of the convention, which is scheduled to the 
Carriage by Air Act, 1932. It was contended that under the 
convention carriage between Great Britain and Belgium was 
not international carriage, which is defined by art. 1 (2) of 
the schedule to the Act as any carriage in which according 
to the contract made by the parties the place of departure 
and the place of destination, whether or not there be a break 
in the carriage or a trans-shipment, are situated either within 
the territories of two high contracting parties or within the 
territory of a single high contracting party, if there is an 
agreed stopping place within a territory subject to the 
sovereignty of another power, even though that power 
is not a party to the convention. If the carriage was not 
international carriage, as defined, the result was that the 
exceptions, including a limit of liability, applied, and, further, 
a period of limitation of six months in which to bring the action. 
If it was international carriage, the exceptions, including the 
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limit of liability, did not apply unless the carrier had inserted 
the express reference to the Warsaw rules as to liability ; 
the period of limitation was two years. Porter, J., held that 
the carriage in this case was not “ international,” and that 
the defendants were protected, the Court of Appeal affirmed 
that decision, and Philippson and Co. now appealed. 

Lorp ATKIN said that it was impossible to make sense 
of the provisions of art. 1 (2) except by giving “ high con- 
tracting parties”’ the meaning of signatories, extending it 
to non-signatories who took advantage of the provisions as to 
accession. International carriage in the convention was, 
therefore, intended to be defined as carriage to and from the 
territory of the signatories whether they did or did not eventu- 
ally become bound to make the provisions of the convention 
part of their domestic law. The result was that, on the terms 
of the conditions, the carriage fell within the special 
categories of international carriage there defined, that the 
period of limitation was two years, and that the plaintiffs’ 
claim was brought in time. By s. 1 (2) of the Act of 1932 
His Majesty might by Order in Council from time to time 
certify who were the high contracting parties to the con- 
vention and in respect of what territories they were parties, 
and any such order was to be conclusive evidence of the matters 
so certified. He (Lord Atkin) did not find himself in agree- 
ment with the construction of the Act which made it affect 
the present contract. They were not dealing with conditions 
the result of a statute, but with contractual conditions 
independent of the statute, and, for their purposes, the statute 
had no operation at all. The appeal must be allowed and 
the plaintiffs must succeed. 

Lorp THANKERTON and Lorp Wricut agreed with Lord 
Atkin. 

Lorp RussELL or KILLOWEN 
delivered dissenting judgments. 

CounsEL: Sir Robert Asie, K.C., and W. L. McNair, 
for the appellants; A. 7. Miller, K.C., and H. G. Robertson, 
for the respondents. 

Soxicrrors: Ince, Roscoe, Wilson & Glover ; 
and Son. 


and Lorp MAcMILLAN 


Beaumont 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Appeal. 


Shirlaw v. Southern Foundries (1926) Ltd. and Federated 
Foundries Ltd. 


Greene, M.R., MacKinnon and Goddard, L.JJ. 
17th March, 1939. 
CompANY—AGREEMENT ApporIntING MANAGING DIRECTOR 
ror TEN YEARS—NEwW ARTICLES OF ASSOCIATION SUBSE- 

QUENTLY ADOPTED—OTHER COMPANY HOLDING VIRTUALLY 

ALL CoMPANY’s SHARES—EMPOWERED TO REMOVE ANY 

or Company’s DtrectorRs—POWER EXERCISED AGAINST 

ManacinG Direcror—Ricut To DAMAGES. 

Appeal from Humphreys, J. 

By the articles of association of Southern Foundries (1926) 
Limited a director had a right to resign (art. 89), a managing 
director was subject to the same provisions as to removal and 
resignation as the other directors * subject to the provisions 
of any contract between him and the company ” (art. 91), 
and a director could be removed by extraordinary resolution 
(art. 105). In 1933 when virtually all the shares were held 
by one Sheffield, an agreement was entered into, to which he was 
a party, whereby the plaintiff, who was a director and also 
had large interests in Steel Parts Limited, became managing 
director for ten years. He agreed throughout the term to 
devote his whole time, attention and abilities to the company’s 
business (cl. 3) subject to a right to do some work for Steel 
Parts (cl. 10). His remuneration was on a fixed scale plus 
commission on profits. The company had power to determine 
the agreement by written notice if he failed to fulfil his 
obligations for six months (cl. 8). 





for damages if his “ tenure of office” were determined by a 
winding-up of the company (cl. 9). He was prohibited during 
the continuance of the agreement and a further three years 
from engaging in the foundry business within 100 miles of the 
company’s works (cl. 11). He was not to deal with certain 
customers after the termination of the agreement (cl. 12). 
There were also provisions with regard to certain preference 
shares in Steel Parts Limited for which Sheffield agreed to 
subscribe. In 1936, Federated Foundries Limited, having 
acquired nearly all the shares in Southern, new articles of 
association were adopted. By art. 8 Federated were given 
power to remove from office any director of Southern. The 
appointment of managing director was also made * subject 
to determination if he ceases from any cause to be a director.” 
In 1937 Federated exercised their power to remove the 
plaintiff from being a director of Southern, and he accordingly 
ceased to be managing director. In an action by him against 
Southern for wrongful dismissal and against Federated for 
wrongfully procuring Southern to dismiss him, Humphreys, J., 
awarded £12,000 damages. The companies appealed. It 
was not disputed that if the claim against Southern was 
well founded, Federated were also liable. 

GREENE, M.R., delivered a dissenting judgment. 

MacKinnon, L.J., dismissing the appeal, said that if the 
articles had remained unaltered and the company had 
purported under art. 105 to remove the plaintiff from his 
position as director they would have committed a breach of 
the contract which superseded for ten years any power of the 
company to remove him under art. 105 and also his right to 
resign under art. 89. In the new articles the provisions as 
to the appointment of a managing director were not made 
‘ subject to the provisions of any contract between him and 
the company ” as in the old art. 91. As by the contract and 
the then existing articles the company had no right toremove 
the plaintiff, it was an implied term that they would not by 
any alteration in the articles create such a right and exercise 
it during the period of his appointment. The court’s right 
or duty to find an implied term in a written contract must be 
exercised with care. Prima facie that which was in any 
contract left to be implied and need not be expressed was 
something so obvious that it went without saying. If when 
the contract was being drafted a provision had been suggested 
that the company should not exercise or create any right to 
remove the plaintiff from his directorship, both parties would 
have assented to this as implied already and agreed to its 
expression for greater certainty. 

Gopparp, L.J., agreed. 

CounseL: Radcliffe, K.C., and V. Holmes ; Evetshed, K.C., 
and J. Ashworth. 

Soxictrors : Allen & Overy; Slaughter & May. 


[Reported by FRANCIS H. CowPeEr, Esq., Barrister-at-Law.] 


Metcalfe ». London Passenger Transport Board. 
Greene, M.R., Finlay and du Parcq., L.JJ. 
27th April, 1939. 

MASTER AND SERVANT—NEGLIGENCE—CONDUCTOR ON 
Omnispus INJURED BY NEGLIGENT DrRIvING or TRAM 
DrivER—Botu VEHICLES OWNED BY SAME UNDERTAKING 
—ComMMon EMPLOYMENT—WHETHER DEFENCE MAINTAIN- 
ABLE. 

Appeal from Macnaghten, J. (82 So. J. 296). 

In July, 1937, a tramear belonging to the defendants, and 
driven by one of their servants, collided with a stationary 
omnibus also belonging to them. The plaintiff, who was 
employed by them, was conductor on the omnibus and was 


injured. Negligence on the part of the tram driver was 
admitted. At the time of the collision, both he and the 


plaintiff were engaged on the work of the defendants— the 
transport of passengers by road. The plaintiff was employed 


He was to have a claim ! by the London General Omnibus Company till November, 1933, 
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when the defendant Board was created, and all passenger 
transport undertakings in London were amalgamated. He 
was then, by virtue of the London Passenger Transport 
Board Act, 1933, s. 73, transferred to the service of the 
defendants. It was conceded on his behalf that while the 
omnibuses and tramcars of the defendants were in their garages 
all their servants attending to those vehicles in any capacity 
were in common employment, but it was contended that as 
soon as a vehicle emerged on to the public highway it became 
an independent unit. Macnaghten, J., held that the defence 
of common employment must prevail. 

GREENE, M.R., allowing the plaintiff's appeal, said that, 
having regard to the decision of the Court of Appeal in 
Radcliffe v. Ribble Motor Services Ltd., 82 Sou. J. 75, the judge 
was compelled to decide the case as he did. But, subse- 
quently, the House of Lords had held that the doctrine of 
common employment did not apply to that case, 83 Sor. J. 
337; 55 T.L.R. 459. The facts of the present case brought it 
directly within the principles there laid down. At the place 
where this accident occurred the plaintiff was exposed to the 
general risks of a public thoroughfare and ran risk of injury 
from the negligent driving of any driver. Among the vehicles 
he might normally expect to find on that thoroughfare were 
vehicles belonging to the defendants. The question was 
whether there was to be found an implied term in his contract 
of service that he undertook the risk of suffering through the 
negligence of drivers employed by the defendants and as 
to the negligence of those drivers put himself in a position 
different from his position as to the negligence of any other 
driver. The question whether the doctrine of common 
employment applied depended on whether the appropriate 
term should be implied to the contract of service, and that 
depended on all the relevant facts. This case was directly 
covered by two passages in Radcliffe v. Ribble Motor Services 
[td., 55 'T.L.R., at pp. 463, 470. It had been argued that a 
distinction should be drawn between the present case where 
vehicles were travelling along fixed routes and cases where their 
juxtaposition was mainly casual, but on the facts of this case 
no such fine distinction could be drawn. 

CounseEL: Sir William Jowitt, K.C. and Berryman ; Paull, 
K.C., and Fozxr-Andrews. 

Soxicitors : Pattinson & Brewer ; R. Macdonald. 


[Reported by FRANCIS H. COWPER, Esq., Barrister-at-Law.] 


Appeals from County Courts. 
Whitham v. Bullock. 


Scott, Clauson and du Pareq, L.AJ. 31st March, 1939. 


LANDLORD AND TENANT—-LONG LrASE—ASSIGNMENT OF 
Parts oF Property To DIFFERENT ASSIGNEES—APPOR- 
TIONED Rent — LiAsinitry For Rent RicuHr To 


CONTRIBUTION. 

Appeal from Burnley County Court. 

In 1862, certain land was demised by a lease in common 
form at a rent of £5 14s. 114d. a year for a term of 999 years. 
In 1927, the assignees assigned part of the property comprised 
in the lease at an apportioned rent of £3 14s. 11}d. Subse- 
quently this part became vested in the defendant. Later in 
1927, the rest of the property was assigned. The persons to 
whom it was assigned covenanted to collect the apportioned 
rent of the other part and to pay it, together with £2, being 
the apportioned rent in respect of their own part, to the persons 
entitled to receive it. Subsequently, this part of the property 
became vested in the plaintiffs. Four houses, which occupied 
the defendant’s part of the property, having been demolished 
under the Housing Acts, the defendant ceased to pay her share 
of the rent. The freeholder having threatened to distrain on 
the plaintiffs’ house for the whole rent, they paid it for three 
successive quarters. His Honour Judge Burgis dismissed an 
action by them to recover contribution in respect of the 
amount which represented the defendant’s share. 








Ciauson, L.J., delivering the court’s judgment allowing the 
plaintiffs’ appeal, said that the freeholder was not bound by 
the apportionment made between the assignees and was 
entitled to distrain on any part of the two plots for any unpaid 
rent. Nothing in any of the covenants entered into by the 
plaintiffs and the defendant would give either a right to 
sue the other. The judge had rightly rejected the argument 
that there was privity of estate between them which might 
lead to some right of action by one against the other. But 
the plaintiffs had pointed out that even if they were not liable 
to the freeholder for the whole rent in an action at law they 
had been forced by law, at peril of losing their goods, to 
discharge not only their own proportion of the rent but also 
the defendant’s proportion. They said that in such a case 
the court would see that the burden, being inequitably placed 
by the exercise of the landlord’s legal rights, should be 
equitably readjusted between the parties. That argument 
was in accordance with the principles of equity recognised 
ever since Dering v. Winchilsea, 1 Cox 318. His lordship 
referred to Bonner v. Tottenham and Edmonton Permanent 
Investment Building Society [1899] ] Q.B., at p- 174, and said 
that the present case was distinguishable from Johnson v. Wild, 
14 Ch. D. 146, as here the defendant could have been sued by 
the freeholder for the sum which the plaintiffs had been forced 
to pay. The plaintiffs’ equity arose from the fact that 
they had effectually and under legal process been made to 
pay. They were entitled to recover against the defendant. 
The appeal would be allowed with costs. 

CounsEL: D. Jenkins, K.C. and Duthie ; G. Upjohn. 

SOLICITORS : 
Burnley ; John B. Purchase & Clark, for Roberts, Riley and 
Anderson. of Burnley. 

[Reported by FRANCIS H. Cowper, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 
In re Chadwick’s Trust ; Shaw v. Woodward. 
Bennett, J. 2nd March, 1939. 

PowERS—EXERCISE—TrusT Funp—Lire TENANT’sS Power 

oF APPOINTMENT TO CHILDREN—FRAUDULENT APPOINT- 

MENT TO Two CHILDREN—WHETHER SEVERABLE— 

SUBSEQUENT APPOINTMENT—EFFECT. 

3y a settlement made in 1876, on the occasion of the 
marriage of A.W., certain investments were assigned to trustees 
on trust to pay her the income for life. After her death they 
were to be held upon trust for all such one or more of the issue 


‘of the marriage at such age or time and in such shares and 


upon such conditigns as she should by deed, with or without 
power of revocation, appoint. In default of appointment 
they were to be held in trust for all the children of the 
marriage who attained twenty-one years. There were two 
children, C.W., born in 1879, and G.W., born in 1882. On the 
30th September, 1903, A.W. executed a deed of appointment 
whereby (subject to her life interest) the trust fund was 
appointed absolutely and irrevocably as to one moiety to 
C.W. and as to the other to G.W. (who was then in grave ill- 
health) on his attaining the age of twenty-one years, provided 
that if he died under that age his share should accrue to C.W. 
absolutely. G.W. attained twenty-one years in October, 
1903. On the 18th November, 1903, C.W. and A.W. borrowed 
jointly £500, C.W. (pursuant to a previous arrangement with 
her) assigning to the lender by way of mortgage the moiety 
appointed to him. G.W. died in 1909. In 1916 A.W. 
executed another deed reciting the first deed. It was also 
recited that that deed was executed for the purpose of enabling 
C.W. to give adequate security for a loan desired by her, that 
at the date of that deed she had not intended to appoint a 
moiety irrevocably to G.W., that she had intended to reserve 
to herself a power of revocation respecting the moiety 
ippointed to him, that C.W. had joined with her pursuant to 
a previous agreement in mortgaging his interest under the 





Bentleys, Stokes & Lowless, for Birtwells, of 
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deed, that the deed had been executed by her under a mistake 
and operated contrary to her intention at the time in that it 
purported to be irrevocable respecting the interest conferred 
on G.W., that she was advised that in executing the powers 
vested in her for the purposes above mentioned the deed was 
liable to be declared void and that she wished to rectify the 
mistake and effectually exercise the powers vested in her. 
The deed proceeded, on the footing that the earlier deed was 
to be rectified so as to reserve to her a power of revocation, 
to revoke the appointment to G.W. and to appoint his moiety 
irrevocably to C.W. absolutely. In case the earlier deed 
was in fact void the deed irrevocably appointed the whole 
of the trust fund to C.W. absolutely. A.W. died in 1938. 
Questions arose as to the validity of the appointments under the 
respective deeds. 

Bennett, J., said that the appointment under the 1903 
deed was not valid and effective because it was not executed 
bona fide for the end for which the powers were given to A.W. 
The powers were not executed fairly and honestly without any 
ulterior motive. On the evidence the object of A.W. was to 
benefit herself and the deed was void (Aleyn v. Belchier, 
| Eden, 132). It had been argued that the appointment 
in favour of G.W. could be severed from that in favour of 
(.W. so that the former was good and the latter bad. If the 
evidence had shown that A.W. would have made the appoint- 
ment in favour of G.W. independently of the appointment 
in favour of C.W., it would have been possible to sever the 
appointments, but her sole object in making them was to 
benefit herself. There was evidence that she thought that 
the share appointed to G.W. would in some way. become 
security for the money borrowed. The severance was not 
possible. As to the deed of 1916, the onus of showing that 
that appointment was untainted by the fraud which vitiated 
the previous appointment was on C.W. (Farwell on Powers, 
3rd ed., p. 231). Here there was no evidence of the circum- 
stances in which or the reasons for which the deed was 
executed. C.W. had not satisfied the court that the later 
appointment was free from the taint which vitiated the earlier 
one. Therefore, the trustees should act on the footing’ that 
the trust fund was not validly and effectively appointed by 
A.W. and went in default of appointment. 

CounsEL: A. Walmsley; E. Riviere; S. 
@. D. Johnston. 

Soxicirors : Collyer-Bristow & Co.; Boodle, Hatfield & Co. ; 
Bower, Cotton & Bower ; Wetherfield, Baines & Baines. 

[Reported by FRaNcis H. Cowper, Esq., Barrister-at-Law.] 





Hayward ; 


In re Norbury; Norbury v. Fahland. 
Bennett, J. 10th March, 1939. 


Witt—Construction—SettLeD Lecacy—Free or Duty— 
BENEFICIARY ABROAD—ForREIGN INHERITANCE TAX— 
INCIDENCE. 

A testator died in 1937 domiciled in England and leaving 
assets almost entirely in England. By his will made in 
1935 he bequeathed free of duty £15,000 to his trustees, with 
a power of appropriation and investment on trust to pay 
the income to M.F. (a German national resident in Berlin 
at the date of the will and the death) during life without 
power of anticipation. On her death the trust legacy was 
to fall into residue. There was a substantial residuary estate. 
By German law M.F. had to pay a 20 per cent. inheritance 
tax on her life interest. This was payable in respect of 
any gift by will or inter vivos or any interest under an intestacy, 
whether or not the property was situate in Germany. The 
question arose whether the freedom from duty under the 
will included this tax. ; 

Bennett, J., said that the point was not covered by 
In re Scott [1915] 1 Ch. 592. An English testator must be 
presumed to know something about the duties which English 
law imposed on his estate or the beneficiary, but few knew 





anything about death duties under foreign law. Few would 
contemplate some additional burden being imposed on their 
estates by a change of residence on the part of a legatee. 
When an English testator by an English will gave a pecuniary 
legacy “‘ free of duty,” the only duties payable out of his 
estate in respect of it were duties imposed by English law 
unless there were words in the will which made it clear that 
duties imposed by the law of a foreign country were to be paid 
thereout. 

CounsEL: W. M. Hunt; Lucius Byrne; Ouvry. 

Soricitors: Ouvry & Co. 

[Reported by FRANCIS H. CowPER, Esq., Barrister-at-Law.] 


In re North Bucks Furniture Depositories Ltd. 
Crossman, J. Ist May, 1939. 


Company—RaTEs DEMANDED AND UnpalD—WHETHER LOCAL 
AvTHoRITY A CREDITOR—WINDING-UPp ORDER—COMPANIES 
Act, 1929 (19 & 20 Geo. 5, c. 23), s. 264. 

The Hampstead Borough Council presented a winding-up 
petition against the company, claiming rates accrued due 
between June, 1938, and March, 1939. On the 2nd February 
the council applied to the justices for a distress warrant, but 
no goods belonging to the company were found on the 
premises. 

Crossman, J., said that the question had been raised 
because of the Court of Appeal’s decision in Liverpool 
Corporation v. Hope [1938] 1 K.B. 751, that an action to 
recover arrears of rates would not lie. But that case did 
not bear on the present point. The Companies Act, 1929, 
s. 264, which made rates a preferential debt, concluded the 
question. The council was a creditor of the company for 
unpaid rates and entitled to present a winding-up petition. 
The usual compulsory order would be made. 

CounseL: G. Upjohn, for the petitioners; L. W. Byrne, 
held a watching brief ; the company did not appear. 

Sonictror : P. H. Harrold, Town Clerk, Hampstead. 


[Reported by FRANCIS H. CowPeEr, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 
Geraghty v. Morris. 


Lord Hewart, C.J., Macnaghten and Singleton, JJ. 
29th March, 1939. 

Roap Trarric—Motor Car—Drivinc Trest—PowerR oF 
Court on AppLicATION OF EXAMINEE TO DETERMINE 
WHETHER Test PROPERLY CONDUCTED—WHETHER POWER 
ro Review Resvuur or Test IncLupep—Roav TrarFric 
Acr, 1934 (24 & 25 Geo. 5, . 50), s. 6 (6). 

Appeal by case stated from a decision of the Manchester 
stipendiary magistrate. 

A complaint was made to the magistrate by the respondent, 
Morris, under s. 6 (6) of the Road Traffic Act, 1934, which 
gives a court of summary jurisdiction power on the application 
of an examinee in a motor car driving test to determine 
whether the test was properly conducted, and, if it was not, 
to render the applicant eligible for another test before the 
expiration of the prescribed period of one month. The 
applicant, Miss Geraghty, was an examiner appointed by the 
Minister of Transport. In July, 1938, the respondent sub- 
mitted himself to a test of his competence to drive. The 
test was conducted by the appellant in accordance with the 
regulations. The respondent failed to satisfy the appellant 
that he was competent to drive Without danger to and with 
due consideration for other users of the road a vehicle of the 
same class or description as that on which he was tested, 
and consequently failed to pass the test. It was contended 
for the appellant that the magistrate’s jurisdiction was 
limited to an inquiry whether the test was conducted by an 
authorised person in conformity with the regulations ; that 
there was no right of appeal against the decision of a duly 
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appointed examiner who had conducted a test in conformity 
with the regulations ; that the magistrate had no jurisdiction 
to go behind or to inquire into the findings of the examiner, 
and that, there being no evidence that the test was not 
conducted in conformity with the regulations, he was bound 
to dismiss the complaint. It was contended for the respondent 
that the provisions of s. 6 (6) gave a general right of appeal, 
and enabled the magistrate to inquire into the circumstances 
of the test itself, and to determine whether the appellant 
was justified in failing to pass the respondent and had acted 
reasonably in so doing, and had conducted the test properly 
in accordance with the regulations. The magistrate was of 
opinion that the respondent’s contention was correct, and was 
satisfied on the evidence adduced before him, including that 
of the parties themselves, that the appellant, in failing to 
pass the respondent as a competent driver, had not conducted 
the test properly in accordance with the regulations, in that 
she had acted unreasonably and that she ought to have been 
satisfied that he was competent to drive. He accordingly 
ordered that the respondent should be eligible to submit 
himself to another test before the expiration of the prescribed 
period. 

Lord Hewart, C.J., said that it would be an appalling state 
of affairs if the kind of view adopted by the magistrate should 
prevail, and that there would be no limit to the amount of 
litigation which might conceivably be brought about. In his 
opinion, the magistrate’s decision was plainly wrong, and 
flatly contradicted the finding of fact that the test had been 
conducted in accordance with the regulations. The appeal 
must be allowed. 

MACNAGHTEN and SINGLETON, JJ., agreed. 

CounsEL: Valentine Holmes and H. Milmo, for the 
appellant. There was no appearance by or on behalf of the 
respondent. 

Soticrrors : The Treasury Solicitor. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.]} 


Stanley v. Thomas. 


Lord Hewart, C.J., Humphreys and Lewis, JJ. 
2nd May, 1939. 
CHARGE OF DancEROous Drivinc—NOoTICE 
SERVICE OUTSIDE PRESCRIBED 
TimE—NOTICE SENT BY REGISTERED Post—Nor REcEIVED 
RETURNED TO SENDER AFTER PRESCRIBED TIME 

SERVED AS SOON AS PRACTICABLE—REASONABLE EXPECTA- 

TION OF DELIVERY WITHIN TIME— WHETHER STATUTE 

COMPLIED WITH—Roap TrarFrFic Act, 1930 (20 & 21 Geo. 5, 

¢. 43), s. 21. 

Appeal by case stated from a decision of Sutton Coldfield 
justices. 

An information for dangerous driving on the 8th September, 
1938, contrary to s. 11 of the Road Traffic Act, 1930, was 
prererred by the appellant, Superintendent Stanley, against 
the respondent Thomas. At the hearing of the information 
the following facts were proved or admitted: As a result 
of the accident giving rise to the information, Thomas was 
rendered unconscious; it was therefore not possible, in 
accordance with s. 21 of the Road Traffic Act, 1930, to warn 
him at the time when the alleged offence was committed that 
the question of prosecuting him for an offence would be 
considered. He was removed to hospital, where he was 
detained until the 18th September, 1938. On the 13th 
September the superintendent sent a postal packet by prepaid 
registered post addressed to Thomas at his usual residence 
containing a notice of the intended prosecution and specifying 
the nature of an alleged offence as contrary to s. 11 of the 
Road Traffic Act, 1930, and the time and place where it was 
alleged to have been committed. At the time when the postal 
packet was posted the superintendent knew that Thomas was 
at the hospital. On the 14th September, Thomas was 
interviewed at the hospital by a police sergeant on behalf 


Roap TRAFFIC 
OF INTENDED PROSECUTION 





of the superintendent, and made a statement. The period 
of fourteen days within which notice of intended prosecution 
was required to be given by s. 21 of the Road Traffic Act, 1930, 
expired on the 22nd September. On the 23rd September, 
the superintendent received a returned letter package from 
the Post Office containing the postal packet sent by registered 
post on the 13th, marked “unable to deliver.” It was 
found that Thomas had been discharged from the hospital 
on the 18th September, but further inquiries to locate him 
were without result. The superintendent having ascertained 
that Thomas was expected to visit the hospital on the 26th 
September, a notice of intended prosecution was served on 
him personally on that day. During the period from the 
8th to the 23rd September, Thomas’s residence was closed 
and unoccupied. The summons was served on him on 
25th October. It was contended for the appellant that there 
had been compliance with s. 21. It was contended for the 
respondent, inter alia, that the notice served on him personally 
on the 26th September was out of time, and that s. 21 had, 
therefore, not been complied with. 


the Road Traffic Act, 1930, must either be served personally 
or sent by registered post to the place where the addressee 
actually was at the time when it was delivered, and they 
accordingly dismissed the information. The superintendent 
appealed. By s. 21 of the Road Traffic Act, 1930, where a 
person is prosecuted for an offence under the provisions of the 
Act relating to dangerous driving he must either be warned 
at the time of the alleged offence that he may be prosecuted, 
or be served with a summons within fourteen days, or be served 
within fourteen days with a notice of the intended prosecution 
specifying various particulars. 

Lorp Hewart, C.J., referred to Retail Dairy Co. v. Clarke 
[1912] 2 K.B. 388 (and to the judgment of A. T. Lawrence, 
J., at p. 396) as a clear and relevant authority on the meaning 
of the words “ sent to him.’ The words of s. 21 were “ sent 

to him,” not “sent... and received...” In the 
present case, by a combination of accidental circumstances 
the notice did not reach the respondent’s hand within the 
time contemplated by the statute. On the other hand, it 
was posted at a time when it might well have been expected 
that before the expiration of the period named in the statute 
it would in the ordinary course reach him. Other considera- 
tions would, no doubt, apply if the sender of the notice 
deliberately sent it to a place where the intended recipient 
was not and was not likely to be, or in any other way 
deliberately defeated the intention of the statute. He (his 
lordship) saw no ingredient in the present case which suggested 
any such conclusion. In those circumstances the act 
prescribed by the statute was duly performed. The appeal 
must be allowed and the case remitted to the justices with 
the direction that, if there were no other evidence to be 
offered on behalf of the respondent, the charge which was made 
was proved. 

Humpureys and Lewis, JJ., agreed. 

CounsEL: Vernon Gattie, for the appellant ; there was no 
appearance by or on behalf of the respondent. 

Soricirors: Sharpe, Pritchard & Co., for R. M. Willis, 
Warwick. 


{ Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Probate, Divorce and Admiralty Division. 
Finding ». Finding. 
Langton and Henn Collins, JJ. 
7th March, 1939. 

Hussanpd AND WirE—LEAVE TO AppEAL Out or TiImME— 
FACTORS TO BE CONSIDERED IN GRANTING LEAVE—R.S.C., 
Orv. 59, rr. 12, 16. 

This was an appeal out of time by the husband from a 
finding of the Croydon Justices on the 16th June, 1938, that 
he had been guilty of desertion. During three months after 


The justices were of 
opinion that a notice of intended prosecution under s. 21 of 
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the hearing the husband negotiated unsuccessfully with the 
wife with the object of persuading the wife to return to him. 
Thereafter the husband changed his legal advisers, who 
reconsidered the matter, and the present appeal was launched 
on the 6th January, 1939, out of time. The wife, during the 
whole of the period since the order had received her 
maintenance correctly. 

LanetTon, J., in giving judgment, said that the real 
point was whether or not there was anything on which 
they, their lordships, could say, or on which they 
ought to say, that the husband should be relieved from the 
position to which he had introduced himself technically — 
namely, that of being, not a little, not merely a certain amount, 
but a very great deal out of time. In that connection, 
Henn Coxiins, J., had handed to him, his lordship, a case 
which gave some assistance and guidance, though he would 
be the last to pretend that in any of such a class of litigation 
there was any binding principle which should be laid down 
and followed. The case was Re Manchester Economic Building 
Society (1883), 24 Ch. D. 488, and it was a case of the same 
character, where leave to appeal was sought notwithstanding 
the lapse of time which put the appellant technically out of 
court. In dealing with the matter, Cotton, L.J., said, at 
p. 499: “ This, I think, may be laid down, that when the rules 
and the Act of Parliament say that an appeal is to be within 
acertain time unless special leave shall be given by the Court 
of Appeal to appeal after that time, the court does not grant 
leave unless there is something which in the opinion of the 
court entitles the person who applies for extension of time 
to be relieved against the bar established by the orders and 
the Act of Parliament. It has been called an equity, but 
that is not a proper term; it is something which entitles 
him to ask for the indulgence of the court, to ask to be relieved 
from the legal bar that there is in the orders and Act of 
Parliament.” The court should not lose sight of the fact that, 
when the time for appeal had run out, and run out without 
any kind of protest on the part of the would-be appellant, 
the respondent had a certain accrued right. That accrued 
right was not permanent, or of a character whch could not, 
and should not, at the time be ignored. The length of the 
period of time elapsed was a matter of degree only. In 
the present case, he, his lordship, was at a loss to see in any 
act on the part of the appellant anything which could possibly 
come within the words that Cotton, L.J., used there. What 
was there that entitled the appellant to ask for so very 
considerable an indulgence as against the wife’s accrued 
right to immunity from an appeal? Nothing at all. 
Frequently the court had cases before it where lack of means 
was really at the bottom of the lapse of time between the 
illotted time for appeal and the actual time of the appeal, 
and the court was exceedingly indulgent in that regard. 
There were other cases in which ignorance of the would-be 
appellant was the real cause of the delay. Again, it was very 
right and proper that the court should be indulgent to an 
ignorance which, when the matter was properly regarded, 
was not a very culpable form of ignorance, since it was 
ignorance of what was to a large extent a technicality. Then 
there were cases in which, although the parties were not 
ignorant, there was some genuine misunderstanding arising 
in the minds of the appellants a genuine misunderstanding 
either of the attitude of the other side or perhaps of some 
difficult, intricate questions of law. Those again were instances 
Where the court was right to be indulgent. They were 
the kind of thing envisaged by Cotton, L.J., when he talked 
of something that entitled the appellant —-though strictly, 
cf course, in law he was not so entitled —to the indulgence 
of the court, and, where, as in the present case, no real harm 
could be done to the other side-—the respondent-—by granting 
sympathy and indulgence, it was right that the court should 
extend that sympathy and indulgence. But there was no 
question of ignorance and misunderstanding. The appellant, 





being fully advised, elected to take a course different from 
that which was open to him by way of appeal. His different 
course had not come to fruition in the manner in which, if 
might be, he quite genuinely hoped and desired that it would, 
and now he said: “ Having failed upon my first ground, 
I would like to try another one.’ In his lordship’s judgment, 
that gave the appellant no right or title to the sympathy 
or indulgence of the court. 

Henn Couuins, J., delivered a concurring judgment. 

Leave to appeal refused. 

CounsEL: Roger Winn, for the appellant; R. J. A. Temple, 
for the respondent. 

Soricirors : Appelbe and Morrison ; Harding & Co. 


[Reported by J. F. COMPTON-MILLFR, Esq., Barrister-at-Law.] 








Obituary. 
Mr. R. C. L. MONTGOMERIE. 

Mr. Robert Cecil Lindsay Montgomerie, Barrister-at-Law, 
of Stone Buildings, Lincoln’s Inn, W.C., died in London, on 
Friday, 28th April. Mr. Montgomerie was called to the Bar 
by the Inner Temple in 1905. 


Mr. G. H. PAICE. 

Mr. George Hayes Paice, Barrister-at-Law, of Stone Buildings, 
Lincoln’s Inn, died in a nursing home at Hove, on Thursday, 
27th April. Mr. Paice was called to the Bar by Lincoln’s 
Inn in 1884. 

Mr. J. J. BOOTH. 

Mr. James John Booth, retired solicitor, formerly a partner 
in the firm of Messrs. Brook, Freeman, Booth & Fisher, of 
Huddersfield, died at his home at Netherton on Monday, 
17th April, in his eighty-second year. Mr. Booth was admitted 
a solicitor in 1880. He had twice been President of the 
Huddersfield Law Society. 

Mr. P. D. RADCLIFFE. 

Mr. Peter Delmé Radcliffe, solicitor, of Devizes, died in hospital 
at Devizes, on Tuesday, 18th April. Mr. Radcliffe served his 
articles with Mr. H. V. Hulbert, of Devizes, and was admitted 
a solicitor in 1875. He was Clerk of the Peace for the borough 
of Devizes from 1908 until 1938. 

Mr. A. F. W. STEPHENS. 

Mr. Adolphus Frederick William Stephens, solicitor, seniot 
partner in the firm of Messrs. Stephens & Son, of Chatham, 
died on Saturday, 29th April, at the age of ninety-two. 
Mr. Stephens was admitted a solicitor in 1870. 

Mr. G. G. O. SUTCLIFFE. 

Mr. George Gilbert Oliver Sutcliffe, J.P., solicitor, head- 
of the firm of Messrs. Sutcliffe & Sutcliffe, of Bridlington, 
died at Bridlington, on Friday, 28th April, at the age of 
eighty-one. Mr. Sutcliffe, who was admitted a solicitor in 
1880, was for nine years a member of the East Riding County 
Council. 

Mr. J. T. VIZARD. 

Mr. John Trewren Vizard, B.A., Oxon, solicitor, head of 
the firm of Messrs. Vizard & Son, of Monmouth, died at 
Gloucester, on Thursday, 20th April, at the age of fifty-eight. 
Mr. Vizard was educated at Marlborough and Merton College, 
Oxford. He served his articles with his father, the late 
Mr. Arthur Vizard, of Monmouth, and with Messrs. Vizard, 
Oldham & Co., of London, and was admitted a solicitor in 
1906. He was Clerk to the Magistrates of the Raglan. 
Trelleck and Monmouth divisions. 

Mr. Frank Kggleden, deputy Town Clerk of Paddington 
for ten years, has retired on health grounds after thirty-seven 
years service. 
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Societies. 
Association of County Court Registrars. 
ANNUAL MEETING. 

This Association held its eighty-second Annual Meeting 
at 60, Carey Street, on the 28th April. Mr. H. H. PAYNE 
(Portsmouth), the president, said that there had been no 
new County Courts Act that year, some new rules, no rise 
in salary for registrars and no trouble with the auditors. 
Parliament had extended the Rent Acts again, and on the 
26th May registrars would be relieved for ever from the 
granting of applications for excuse-certificates for failure to 
register in respect of premises de-controlled under the 1938 
Act after the 26th August, 1938. A Royal Commission was 
sitting on workmen’s compensation, before which Mr. C. 
Squire, of Leicester, was giving evidence for the Association. 
The Administration of Justice (Amendment) Act, 1938, had 
increased the jurisdiction of the county courts from £100 
to £200, and the change would no doubt affect registrars’ 
work. In the Portsmouth district running-down cases were 
quietening a little: this was the chief class of cases which 
the extension would concern. The Hire-Purchase Act was 
not as yet causing much trouble, though it would doubtless 
raise some beautiful points of law in due course. The agree- 
ments which were being used were difficult to read and mor 
so to understand, but when registrars got used to them they 
would doubtless learn how to make the correct order. 

Of the three new sets of county court rules, the No. 2 and 
the No. 3 rules had made some important alterations. 
The Association was lucky in having Mr. Gilbert Hicks to 
represent it upon the Rule Committee. Strangely enough, 
the Workmen’s Compensation Rules were not dealt with by 
the Rule Committee, but only by certain county court judges. 
At least, however, that rule had been altered which laid down 
the district court before which proceedings were to be brought ; 
an agreement had now to be filed in the court in which pro- 
ceedings had been taken, or, failing that, the court in which 
the workman or his defendants resided. 

The Report and Accounts having been adopted, Mr. Payne 
announced that he felt himself compelled, after two years, 
to give up the office of president. The only nomination 
which could possibly be put forward was that of Mr. H. P. 
Stanes (Hanley), a vice-president. 

Mr. Stanes was elected by acclamation and occupied the 
chair. Mr. F. G. Glanfield (Birmingham) was _ re-elected 
vice-president, and Mr. Hicks was newly elected a vice- 
president. Mr. J. R. Morton Ball (Brighton) was elected an 
ordinary member of the committee, and Mr. L. M: Friend 
(Clerkenwell) was re-elected an extraordinary member for the 
London county courts. A vote of thanks to Mr. Payne for 
his services in the chair was carried with acclamation. 

SUBSTITUTED SERVICE OF DIVORCE PROCEss. 

Mr. A. D. MINTON-SENHOUSE (Newcastle-on-Tyne) observed 
that the new Divorce Rules, perpetuating the old ones, had 
laid down that a district registrar was not a fit person to make 
an order for substituted service and that the order must be 
made in London. The London registrars had adopted the 
practice of making the order but of sending it back incomplete 
and requesting the district registrar to settle the newspapers 
in which the advertisement should appear. He maintained 
that either the district registrar should make the order, or 
the London registrar should carry out the advertising. No 
system existed throughout the Empire by which newspapers 
would advertise poor persons’ cases free. He had in one case 
written back to the London registrar asking him to complete 
his order: the London registrar had replied that a district 
registrar could properly order an advertisement in England, 
That morning Sir Henry Norbury, the Senior Registrar, 
had asked him whether the district registrars would be 
prepared to take over the responsibility of making the order, 
and said he would be delighted to get rid of it and would be 
glad to know what the district registrars thought of the matter. 
In most cases, he had added, advertisement was quite useless. 

Mr. GLANFIELD said he was not anxious to undertake any 
further work in divorce unless the whole system was recast 
and the district registrars had sole charge of the advertising 
of district cases. An entirely different set of circumstances 
would then arise. A body ef solicitors in Wales had revolted 
against poor persons’ work until this reform should be made 
for paid as well as unpaid cases. He agreed that if the order 
were still to be made in London, the registrars there should 
complete it. 

Mr. T. J. BENJAMIN (Liverpool) said that jurisdiction to 
make the order would mean very little more work. The 
district registrar, moreover, had a better knowledge of the 
local papers in which the advertisement would be likely to 
reach parties resident in England. He could not understand 
why a registrar who already could order substituted service 





in an ordinary High Court action could not order it in divorce, 
He only wished that the Association could persuade the 
Government to broadcast these notices once a week. 

Mr. Morton BALL said that the choice of newspapers did 
not lie with the district registrar but with the Press Association, 

Mr. PAYNE pointed out that the Press Association selected 
the newspapers but the registrar had to name the locality in 
which the advertisements were to appear. He would be 
quite in favour of letting the London Registry do the whok 
of the work. Some of these applications gave a lot of trouble 
and the registrar could be quite certain on reading the 
affidavit that there was no chance of the respondent receiving 
notice. 

The meeting agreed that either the district registrar should 
have power to make the order or the registrar at Somerset 
House should make the order and complete it. Mr. Minton- 
Senhouse undertook to write to the Senior Registrar in those 
terms. 

Mr. BALL asked whether district registrars in doubt on a 
point of practice should put it to the Senior Master or Chief 
Taxing Master directly or through the president of the 
Association. It was agreed that district registrars should 
please themselves, but should send a note of any useful replies 
they received to the honorary secretary for publishing in the 
Practice Notes. 

The meeting discussed a letter from the Lord Chancellor’s 
Department concerning the advisability of closing offices to 
the public at 5.30 instead of 4, and opening at 9.50 instead of 10 
in order to give the staff more time at the end of the day. 
The Lord Chancellor’s secretary said that the alteration would 
only affect solicitors whose clerks were inclined to leave their 
visit to the Registry until the last possible moment, and The 
Law Society would offer no objection to the change. 

Mr. I. C. GOODWIN objected that in courts with an increasing 
volume of postal work the staff could not afford to give up 
half an hour of the time they had free in the morning before 
the office was open to the public. 

The PRESIDENT said that according to a number of chief 
clerks in smaller courts the doors were never shut at the official 
closing time. Process was not issued after 4 o’clock, but 
payments were taken and attention was given to poor people 
who had arrived late after travelling a long way. 

Mr. WILFRED DELL (City of London) hoped that ampk 
notice would be given of any change. 

Mr. D. S. A. McMurtrie (Bedford) said that in some of 
the smaller country courts the change had already been made 
The Biggleswade Court, for instance, was open from 10.30 to 
3.30. He had not heard of any notice being given. 

Mr. MINTON-SENHOUSE said that a special order applied 
to three of his courts. and the president pointed out that if the 
time were altered the Lord Chancellor could make a special 
rule for any particular court. 

The meeting raised no objection to the proposed change. 


The Medico-Legal Society. 
THE WORKMEN’S COMPENSATION ACTS. 

Mr. Justice HUMPHREYs, the president, took the chair at a 
meeting of this Society, held on the 27th April, and 
Sir AMBROSE WOODALL, F.K.C.S., read a paper dealing with 
the shortcomings of workmen’s compensation from the social 
and medical points of view. He said that many workmen did 
not apply for compensation at all, but accepted sickness benefit 
or asked immediately for public assistance. The two problems 
immediately before the injured workman was how to pay his 
way and how to recover earning capacity. He had a fear and 
dread of the poor law, and kept going for a time on borrowed 
money and his weekly compensation. Unless he was a patient 
in hospital he first attended the surgery of his panel doctor, 
where he was given a sedative for his nerves and liniment for 
the injured part. After about six weeks of this, his panel 
doctor sent him to a hospital for massage and radiant heat. 
Domestic difficulties appeared and money was short, and after 
a time he would be summoned to Harley Street to be examined 
by an eminent specialist for the insurance company. A day 
or two later he would receive notice that his compensation was 
cut down to 15s. a week, and he would fail to get light work 
from his old employer or anywhere else. When the case came 
into court he was severely handicapped by being a bad witness. 
If he were awarded compensation he would usually be offered 
a lump sum, rarely one equivalent to the redemption value of 
his claim. The lump sum payment explained the popularity 
of the Acts for at best a man could start a small business, and 
at worst he could live comfortably for a while. 

The Acts were intended to relieve poverty, and improvement 
must take the form of increasing benefits and widening their 
The workman should receive at least two-thirds of his 
average wage. The present system could be maintained by a 
better understanding between the employers and the workmen. 
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The railway companies paid fo members of the National Union 
of Railwaymen £218,000 a year in compensation, and only 
about fourteen cases a year went to court. The injured 
railwayman received reasonable treatment, and every 
endeavour was made to find him suitable work. 

Judge W. B. EARENGEY, K.C., said, in discussion, that a 
lump sum settlement needed the approval of the judge. 
Practically every speaker agreed that the Act needed thorough 
reform, and among the obstacles pointed out were the vested 
interests of the insurance companies and of the doctors who 
at present examined workmen and gave evidence in court. 
Neither Sir Arnold Wilson, M.P., nor Professor Hermann Levy, 
the authors of a recent important survey of the Acts, were in 
favour of abolishing the jurisdiction of the county courts 
in workmen’s compensation, but they declared that the scale 
of compensation should be much increased. The most 
necessary reform, in the opinion of the meeting, was proper 
provision for treatment aimed at restoring the workman to the 
highest possible degree of physical and mental fitness. 


Law Association. 


The usual monthly meeting of the Directors was held on 
the Ist May, Mr. John Venning in the Chair. The other 
directors present were Mr. K. Evelyn Barron, Mr. Guy H. 
Cholmeley, Mr. Arthur E. Clarke, Mr. G. D. Hugh-Jones, 
Mr. Frank S. Pritchard, Mr. F. M. Welsford and the secretary, 
Mr. Andrew H. Morton. 

The final arrangements were made for the holding of the 
Annual General Court, Lord Blanesburgh, the president, 
having notified his willingness to be present and _ preside. 
The final accounts for the financial year were directed to be 
paid and the annual report was considered and approved ; 
and other general business was transacted. 


Gray’s Inn Debating Society. 

\ meeting of the Society was held in the Common Room, 
(Giray’s Inn, on Tuesday, 18th April, with the President 
Mr. S. N. Grant-Bailey) in the chair. Mr. A. G. Huson 
proposed : ** That women and children should not be first.” 
Mr. R. Furtado opposed. There also spoke: Mr. A. Gardner, 
Mr. Gilbert Harding (hon. secretary), Miss M. J. Allardyce, 
Capt. C. O. Cummins, Mr. E. R. Wakefield (vice-president), 
Capt. F. J. Parker, Mr. Campbell Prosser, Mr. Hector Hughes, 
K.C., Mr. Griffith Williams, and Mr. J. Reginald Jones. The 
proposer having replied, the House divided and the motion 
was lost by four votes. There was an attendance of thirty-one. 





Parliamentary News. 
Progress of Bills. 
ROYAL ASSENT. 
The following Bills received the Royal Assent on 28th 
\pril : 
Army and Air Force (Annual). 
Census of Production. 


Kixeter Extension. 
Local Government Superannuation. 


Ministry of Health Provisional Order Confirmation 
(Colchester). : 
Ministry of Health Provisional Order Confirmation 


(Newbury). 
Prevention of Fraud (lnvestments). 


House of Lords. 
Adoption of Children (Regulation) Bill. 


Read First Time. [Ist May. 
Charities (Fuel Allotments) Bill. 
Read First Time. [Ist May. 


India and Burma (Miscellaneous Amendments) Bill. 
In Committee. {2nd May. 
London Building Acts (Amendment) Bill. 
Reported, with Amendments. {28th April. 
North Metropolitan Electric Power Supply Bill. 
Read Third Time. 
Reorganisation of Offices (Scotland) Bill. 
Reported, without Amendment. 
South Shields Corporation (Trolley 
Order Bill. 
fead First Time. 
Stroud District Water Board, &c., Bill. 
Committed. 
Wear Navigation and Sunderland Dock Bill. 
Reported, with Amendments. 


[2nd May. 


[2nd May. 
Vehicles) Provisional 
[ist May. 
[2nd May. 


{27th April. 





Wild Birds (Duck and Geese) Protection Bill. 
Commons Amendments agreed to. 

Willenhall Urban District Council Bill. 
Reported, with Amendments. 


[2nd May. 


[27th April. 


House of Commons. 


Adoption of Children (Regulation) Bill. 
Read Third Time. 

Camps Bill. 
Read Third Time. 

Charities (Fuel Allotments) Bill. 
Read Third Time. 

Conway Gas Bill. 
Read Third Time. 

Limitation Bill. 
Read Third Time. 

London County Council (Money) Bill. 
Read Second Time. 

Military Training Bill. 
Read First Time. 

Mining Industry (Amendment) Bill. 
Read First Time. {2nd May. 
Ministry of Health Provisional Order (Burnham and District 

Water) Bill. 
Read First Time. {2nd May. 
Ministry of Health Provisional Order (Corsham Water) Bill. 
Read First Time. [2nd May. 
Ministry of Health Provisional Order (Hailsham Water) Bill. 
Read First Time. [2nd May. 
Ministry of Health Provisional Order (Luton Water) Bill. 
Read First Time. [2nd May. 
Ministry of Health Provisional Order (Newhaven and Seaford 
Water) Bill. 
Read First Time. [2nd May. 
Ministry of Health Provisional Order (South Kent Water) 
Bill. 

Read First Time. [2nd May. 
Ministry of Health Provisional Order (Swaffham Water) Bill. 
Read First Time. {2nd May. 

Ministry of Health Provisional Order (York Water) Bill. 
Read First Time. [2nd May. 
Mumbles Pier Bill. 
Amendments considered. 
Public Trustee (General Deposit Fund) Bill. 
Reported, without Amendment. 
Reserve and Auxiliary Forces Bill. 
Read First Time. 
South Shields Corporation 
Order Bill. 
Read Third Time. 
Walsall Corporation Bill. 
Reported, with Amendments. 


{28th April. 
[3rd May. 
[28th April. 
[ist May. 
[3rd May. 
{ist May. 


Ist May. 


3rd May. 


3rd May. 


jist May. 
(Trolley Vehicles) Provisional 
{28th April. 


[Ist May. 








Legal Notes and News. 


Honours and Appointments. 


The King has approved the following appointments under 
the Administration of Justice (Miscellaneous Provisions) Act, 
1938, on the recommendation of the Lord Chancellor : 
County of Southampton Quarter Sessions: Chairman 
Mr. CHARLES LENNARD CHUTE. Northumberland Quarter | 
Sessions Deputy Chairman—Major GEORGE DENIS 
ANDERSON. Berkshire Quarter Sessions: Deputy Chairman 
Mr. HaroLp MCKENNA. The appointments take effect from 
25th April, 1939. 


Notes. 


A privileged visit to the Tower of London, in aid of King 
Edward’s Hospital Fund for London, will take place on 
Wednesday, 10th May, at 2.30 p.m. Tickets may be obtained 
from the Secretary of the Fund, 10, Old Jewry, E.C.2. 

The Directors of the Legal & General Assurance Society 
Limited announce the appointments of D. V. Kyle as Joint 
Assistant Agency Manager, W. P. Brown as Chief Inspector at 
Neweastle Branch, and H. C. E. Bird as Chief Inspector at 
Birmingham Branch. 

CHANCERY DIVISION. 

The number of judges in each group, having been reduced 
from three to two, the judges of the Chancery Division will, 
until further notice, revert to the former practice of treating 
the Easter and Trinity Sittings as one Term for the purpose 
of the allocation of business between them. 
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Accordingly, during Trinity Sittings, 1939, Mr. Justice 
Bennett and Mr. Justice Crossman will continue to deal with 
the Witness List. and Mr. Justice Simonds and Mr. Justice 
Morton will continue to deal with the Non-witness List. 
On Mondays, Mr. Justice Farwell will continue to take the 
Bankruptcy business and Mr. Justice Crossman the Companies 
Court: business. 


SUMMER 


s and places have been fixed for 
1939, on the Northern and 


ASSIZES. 
holding 
Midland 


The following day 
the Summer Assizes. 
Circuits : 

NORTHERN Mr. JUSTICE CROOM-JOHNSON, 
Mr. Justice STABLE.—Saturday, 27th May, at Appleby ; 
Tuesday, 30th May, at Carlisle: Monday, 5th June, at 
Lancaster: Monday, 12th June, at Liverpool: Monday, 
3rd July. at Manchester. 

MIDLAND Crrcurt.—Mr. JUSTICE OLIVER. 
17th May, at Aylesbury ; Saturday, 20th May, at Bedford ; 
Thursday, 25th May, at Northampton ; Thursday, Ist June, 
at Leicester; Friday, 9th June, at Oakham; Saturday, 
10th June, at Lincoln; Saturday, 17th June, at Derby; 
Saturday. 24th June, at Nottingham. Mr. JUSTICE 
HtUMPHREYsS.— Saturday. Ist July, at Warwick. Mr. 
Justice HUMPHREYs, Mr. JUsTICE LAWRENCE.—Thursday, 
6th July, at Birmingham. 


CIRCUIT. 


Wednesda V. 


THE LONG 
\t a meeting of the Council of Judges of the 
Court, held under s. 210 of the Supreme Court of Judicature 
(Consolidation) Act, 1925, it was, in pursuance of s. 53 of that 
Act, determined to recommend that Orders in Council should 
be made to the effect that the last day of Trinity Sittings in 
the year 1939 shall be Friday, the 28th July, and that the first 
day of the Roe spr Sittings shall be Tuesday, the 3rd 
October, and that the Commission Day for the first 
town on the Midland, Northern, Oxford and Western Circuits 
shall in that year be Wednesday. the 4th October. 
Steps will be taken in due course, subject to His Majesty’s 
approval. to lay before His Majesty in Council Orders giving 
effect to these recommendations. 


VACATION. 
Supreme 


Wills and enisisite. 

Mr. George Beloe Ellis, solicitor, of Clarendon Road, W., 
and of Chancery Lane, W.C., left £18,613, with net personalty 
CIES6L. : 

Mr. William Elurlstone 
IY Arey, and of Albemarle 
pe rsonalty £19,128. 

Mr. Bernard Philpin. 
£25,334, with net personalty £25,052. 

Mr. William Gilbert Swift, solicitor, of Roby, 
left £15,931. with net personalty £15,661. 

Mr. William Henry 
left £28,586, with net 


Tolleshunt 
with net 


J.P.. solicitor. of 
left £24,080, 


Hortin. 
Street, 


retired solicitor, of Bournemouth, left 


hear Liverpool, 


solicitor, of Gravesend, 


£16,417. 


Troughton. 
personalt y 








Court Papers. 
Supreme Court of Judicature. 


{EGISTRARS IN ATTENDANCE 


RoTA OF ON 
Mr. JUSTICE 

FARWELL. 
Mr. 
Andrews 
Jones 
Ritchie 
Blaker 
More 
Reader 

Grover Bb. 

Mr. Justice Mr. Justricr 
CROSSMAN. Morton. 
Non- 
Witness. 

Mr. 
Jones 
Litchie 
Blaker 
More 
Reader 
Andrews 


APPEAL Court 

No. I. 

Mr. 

Blaker 

More 

Leader 

Andrews 

Jones 

Ritchie 


“MERGENCY 
OTA. 
Mr. 
Ritchie 
Blakes 
More 
Reader 
Andrews 
Jones 


Groupe A, 

Mr. Justice Mr. JUSTICE 
BENNETT. SIMONDs. 
Non- 

Witness. 

Mr. 

More 
Reader 

Andrews 

Jones 
Ritchie 

Blaker 


Witness. 
Mr. 
Ritchie 
Blaker 
More 
Reader 
Andrews 
Jones 


Witness. 
Mr. 
teader 
Andrews 
Jones 
Ritchie 
Blaker 
More 





Stock Exchange Prices of certain 


Trustee Securities. 


Rate (30th June. Next London 
Exchange Settlement, Thursday, llth May 1939. 


Bank 1932) 2%. 


Middle 

Div Price 
Months. % May 
1939. 


7 t A pprox 
I Bd mate Yiel 
Yield. with 


18 
15 


ENGLISH GOVERNMENT epee 
Consols 4% 1957 or after... "A 
Consols 249 J: 130 
War Loan 34% 19% 52 « or after JD 
Funding 4% Loan 1960-90 MN 
Funding 30, Loan 1959-69 AO 
Funding 2 249, — 1952-57 JD 
Funding 2 2402 Loan 1956-61 AO 
Victory 4%. Loan Av. life 21 years MS 
Conversion 5% Loan 1944-64 MN 
Conversion 3$% Loan 1961 or after AO 
Conversion 30/ “Loan 1948-53 MS 
Conversion 24% Loan 1944-49 AO 
National Defence Loan 3% 1954-58 JJ 
Local Loans 3% Stock 1912 or after JAJO 
Bank Stock , * cs - AO 
Guaranteed 23% Stock (Irish Land 
Act) 1933 or after .. - oe 
Guaranteed 3% Stock (Irish Land 
Acts) 1939 or after as a JJ 
India 44% 1950-55 . MN 
India 34% 1931 or after JAJO 
India 3% 1948 or after e .. JAJO 
Sudan 44% 1939-73 Av. life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 MN 
Tanganyika 4% Guaranteed 1951-71 FA 
L.P.T.B. 44% “‘ T.F.A.”’ Stock 1942-72 JJ 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 


COLONIAL SECURITIES 

Australia (Commonw’th) 4% 
Australia (Commonw’th) 30% 
*Canada 4% 1953-58 

Natal 3% 1929-49. 
New South Wales 34% 
New Zealand 3% 1945 AO 
Nigeria 4% 1963 bn os ae 
Queensland 33% 1950-70... - JJ 
South Africa 3$% 1953-73 JD 
Victoria 34% 1929-49 AO 
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1955-70 JJ 
1955-58 AO 
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CORPORATION STOCKS 
Birmingham 3% 1947 or after sa JJ 
Croydon 3% 1940-60 . AO 
*Essex © ounty 34% 1952 -72 JID 
Leeds 3% 1927 or after JJ 
Live wrpool 34% Redeemable by : agres € 

ment with holders or by purchase 
London County 2$%, Consolidated 

Stock after 1920 at option of Corp. MJSD 
London County 3% Consolidated 

Stock after 1920 at option of Corp. MJSD 
Manchester 3% 1941 or after FA 
Metropolitan ( Soned. 24% 1920-49 .. MJSD 
Metropolitan Water Board 3% A” 

sang egy ; ae si 

Do. do. iz B” 1934-2003 

Do. do. 30° “E” 1953-73 
*Middlesex C Younty Council 4% 
* Do. do. 44% 1950-70 MN 
Nottingham 3%, Irredeemable MN 
Sheffield Corp. 34% 1968... os JJ 


JAJO 


AO 

MS 

ote JJ 
1952-72 MN 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 

Gt. Western Rly. 4% Debenture .. JJ 

Gt. Western Rly. - £8, Debenture JJ 

Gt. Western Rly. 5% Debenture 

Gt. Western Rly. 50, Rent Charge .. 

Gt. Western Rly. 5% Cons. Guaranteed 

Gt. Western Rly. 5% Preference 

Southern Rly. 4% Debenture i 

Southern Rly. 4% Red. Deb. 1962-67 

Southern Rly. 5% Guaranteed 

Southern Rly. 5°% Preference 


St i i 
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rs) 
18 
14 
17 


or Oe 


* Not available to Trustees over par. 
3 In the case of Stocks at a premium, the yield with redemption has been calculated 
at ‘the earliest date ; in the case of otner Stocks, as at the latest date. 
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